ANNEX F (Human Resources) TO OPERATIONS OPORDER 2006-25 USACE SUPPORT TO NATIONAL RESPONSE PLAN (ALL HAZARDS OPORD 2006) 
1.  SITUATION.  See Base OPORD.
2.  MISSION.  See Base OPORD.

3.  EXECUTION.

     Concept of Operations.  Discuss how USACE Human Resources (HR) operations/staff provides support in disaster operations.  Provide HR oversight in support of disaster operations.  HR support includes advising on: staffing options for volunteer deployment, development of staffing plans for overall USACE-support to disaster operations, FLSA designations of positions, deployer entitlements, classification and pay determinations, and  providing advisory services in staffing, and management and employee relations functions.  Provide and train personnel for HR assignments to support disaster recovery operations.
All levels of Human Resources should apply all parts of this annex as appropriate.

Phase I-Activation (Pre-Declaration)

Pre-disaster Human Resources support
(a) HR elements at all levels should determine their internal available resources for disaster support, both at the home district and for TDY assignments.  
(b) HR volunteers should understand disaster operations processes, procedures and issues, as HR support may be needed at varying levels of expertise.  
(c) If USACE is unable to provide the necessary HR support, CEHR may look to supplement the HR function through CHRA volunteers.  
(d) Prior to an event, all HR levels should coordinate with their serviced organization to determine the local HR role so that when disaster strikes, decisions have already been made and immediate action can be taken.  Processes and level of HR involvement varies among Districts; therefore, it is crucial to clarify expectations and customize or supplement policies and procedures.  

(e) HR elements at all levels should coordinate with their EOC to develop an information sharing process when a tasking is received, or an employee is selected for a tasker.   HR may be able to provide information on tasking options (i.e. candidates who have the qualifications and/or FLSA status for a tasking, or appropriateness of the grade level of someone who has been selected for a tasker—such as a GS-14 being approved for a significantly lower graded tasker, or alternative/equivalent skill sets), or identify.
(f) HR elements at all levels should ensure local Personnel Accountability procedures are in place to account for employees on temporary duty TO and FROM the district, and that employees are aware of 1-877-HI-USACE and 877-HI-USACE@usace.army.mil and when to use them.  All HR offices should assign someone the responsibility of pulling a list of all employees should the need for 100% accountability arise.  HR should ensure supervisors are aware of their responsibility to account for TDY employees not officially assigned to the impacted District.  This personnel listing may need to be provided to a supporting District or Division, or to HQ in the event the impacted District is unable to undertake the personnel accountability process.
(g) HR elements at all levels should be familiar with Evacuation/Safe Haven SOP.

(h) HR elements at all levels should review the HQUSACE Crisis Action Team (CAT) guidance and apply and customize as appropriate.

(i)  Provide advice and assistance to volunteers in completing Englink Personnel Data Sheet (PDS).  

HQUSACE Crisis Action Team Guidance (from USACE Operations Center):

1.  Reference.  OM 500-1-6, 10 February 2006, Contingency Employment of Army and Other Resources, USACE Operations Center Standard Operating Procedures (UOCSOP). 

2.  Each staff office/CoP should prepare Desk Officer Reference Books for use during activation of the UOC in support of response and recovery operations (both civil and military operations).  When compiling your desk reference you should address two key questions: what do you do in support of the operation; and how do you accomplish this support.   

3.  Suggested contents for your Desk Reference:

· Checklist of applicable activities and actions to take in your functional area.
· Telephonic roster of key office contacts during non-duty hours.

· Internal office SOPs, fact sheets, written guidance (i.e. evacuation procedures, personnel accountability processes, etc.)
· List of expected activities during operations (task list).

· “To Do List” actions that require action.

· Work schedule delineating shift coverage during activation. 

· Resource materials

· USACE ESF #3 Field Guide, dated Jun 2006 which provides information on essential tools and initiatives to improve disaster response and recovery operations under the National Response Plan – e.g. checklists, fact sheets, policy memos, and other materials.

· Suggested description of duties for your position in the UOC, and understand your critical role during a USACE response to a major disaster event. 

Pre-disaster support:  HQUSACE (HR)
(a)  Provide advice and assistance regarding needs and anticipated requirements for the UOC and impacted Command.  
(b)  Partner with UOC in determining appropriate title/series/grade to fill requirement associated with a tasker.  
(c)  Provide listing from MDCPDS on assignments within Divisions and Districts of the needed title/series/grade so the UOC can assign the tasker to the Division best staffed to fill the tasker.  
(d) Support UOC personnel in their coordination/confirmation with tasked Division or District that qualified personnel are actually available and deployable, as a person showing up in a database as an available asset may actually be deployed for GWOT).
(e)  Select and ensure training of HQ HR personnel in accordance with assigned responsibilities.  Assign someone to Crisis Action Team (CAT) and Battle Staff.  As responsibilities for the two teams overlap significantly, assigning one person dual roles will eliminate redundancy.
(f)  Keep abreast of changes affecting disaster operations.  Ensure HR Annex and field guidance are current and coordinated with other functional teams (Resource Management and the USACE liaison to DFAS have key input in HR processes dealing with travel, overtime and entitlements).  

(e)  Coordinate on requirements of other technical and functional teams in maintaining Corps-wide assets.  Provide guidance on staffing options (for example, AMC volunteers for logistics PRT shortages).
(f)  Initiate contact with CHRA to request support of non-USACE HR assets.  Determine whether CHRA volunteers will be coordinated through CEHR or directly through the supported District HR and CHRA.

Pre-Disaster Support:  Division HR

(a)  Provide advice and assistance to Division Emergency Operations Center (EOC) regarding needs and anticipated requirements for the Division and impacted District.

(b)  Maintain listing of available Division resources to provide assistance to support emergency operations within the Division.  Assure availability and training of division assets for HR responsibilities.  

(c)  Monitor number of District resources available to support the mission and coordinate with District HR regarding available Division-wide assets.  Provide staffing options to maximize the appropriate assignment of volunteers (such as exempt employees to non-exempt jobs).

(c)  Keep abreast of current changes that could affect disaster operations.  Ensure Division processes and procedures are in compliance HQ HR guidance.  Make recommendations to HQ HR regarding more efficient disaster operations management.  Coordinate requirements of other technical and functional teams and organizations in maintaining Division assets.  

Pre-Disaster Support:  District HR 
(a)  Provide advice and assistant to District EOC regarding needs and anticipated requirements for impacted District.  
(b)  Maintain listing of available District resources able to provide assistance to support emergency operations within the District.  Assure availability and training of District assets for HR responsibilities.
(c)  Keep abreast of changes that could affect disaster operations.  Ensure District processes and procedures are in compliance with HQ guidance.  Make recommendations to Division and HQ HR for suggestions regarding improvements in disaster operations management.

(d)  During non-emergency time, review PDSs contained in Englink for basic qualifications, approved medical screening, supervisory approval, and accurate FLSA designation for position of record.  Work with EOC to ensure local volunteers meet basic requirements of emergency duty descriptions.  Resolve any issues prior to supporting volunteer for deployment.

(e)  Monitor number of District resources available to support the mission.  Coordinate with Division HR regarding available Division-wide assets.  

(f) Review duty descriptions submitted by Mission and Support PRT and functional liaison representatives and submit to HQ HR for assignment of FLSA designation.

(g)  Prepare orientation packets for volunteers that may include:  deployment orientation checklist, commander’s emphasis memorandum, tour of duty letter, time keeping information, time and attendance sheet, overtime request form, EAP point of contact, information on ethics, conduct, safety, points of contact listing.

(h)  Coordinate with other directorates for input to volunteer orientation.  Upon arrival to impacted area, volunteers should receive an in-processing brief covering areas such as timekeeping, safety and health, personal and property security, accountability, 1-877-HIUSACE, EAP, fraud/waste/abuse/corruption and professional conduct, and incident reporting requirements.

Phase II-Deployment (Pre-Declaration), Phase III-Execution (Post-Declaration), Phase IV-Recovery (Post-Declaration)
Disaster Operations Human Resources Support
(a) Serve on Crisis Management Team (CMT) and Crisis Action Team (CAT), or as functional liaison at HQ, Division and District levels.  
(b) Assist Emergency Managers (EM) in establishing response organization, and appropriate personnel sourcing strategy of the organization.  
(c) Provide guidance regarding the disaster emergency and recovery operations program.    HR role includes at least:  

· Maintenance of complete listing of all employees belonging to impacted district (for accountability purposes), including employees on TDY from District AND employees TDY to the District
· Providing information and guidance on disaster evacuation or safe haven
· Providing information and guidance on 877-HI-USACE

· Providing the answer to the question “can we make people deploy?” (answer:  management has the right to assign work, and that includes the authority to assign work in a Temporary Duty location.  This has nothing to do with an employee being designated Emergency Essential)
· Providing guidance on overtime entitlements (i.e. travel as hours of work, comp time for travel, FLSA)

· Completing the pre-deployment checklist with deploying employees

(d)  Provide representative to execute HR function of disaster operation program at HQ, Division and District levels.  Keep the senior level HR organization informed regarding needs and assessments of program operation.  

(e)  HR representatives will work with the UOC or EOC in identifying qualified volunteers to support mission requirements.
(f)  Provide Employee Assistance Program (EAP) information and points of contact to employees prior to deployment AND upon return.  Ensure managers and supervisors brief deployers on the EAP and its benefits.  Ensure managers and supervisors remain aware of the stressful nature of deployment and are cognizant of signs of stress or other negative impacts resulting from an employee’s deployment.
Disaster Operations:  HQUSACE HR 
(a) Maintain communication with impacted Division HR representative to determine anticipated volunteer requirements.  Based on impacted and supporting Division information, anticipate deployment requirements and provide support on available resources and personnel strength.  Monitor deployment requirements and provide advice and assistance to CMT, UOC, CAT members and functional liaisons.  Assist UOC emergency managers in developing USACE-wide HR reports for a variety of reporting requirements (FEMA, DHS, etc.).
(b)  Request information or update from Army on safe haven funding.

(c)  Obtain personnel listing from impacted District so that if 877-HI-USACE is activated, UOC will have a list of whom to account for; provide list to UOC.  

(d)  Once volunteers are identified, ensure impacted HR any needed information to plan for the arrival of volunteers (for example, bi-weekly pay cap waiver, any HR related FEMA policy waivers or changes).

(e)  Maintain close coordination with impacted Division/District to immediately address concerns regarding volunteers.  Monitor personnel requests, ENGlink taskers, and recruitment patterns.  If required, mediate or assist UOC in mediating concerns between impacted and supporting Divisions.  

(f)  Support in the preparation, coordination, and processing of requests for volunteers through Englink.

(g)  Pull listing from MDCPDS of Title/Series/Grade of members of the Reemployed Annuitant Cadre and provide to UOC.
(h)  Request from CHRA any necessary HR support from CPAC or additional HR support.  

(i)  Ensure POCs from other federal or DoD agencies are aware of the bi-weekly pay cap waiver.  
(j)  Provide policy and procedural information to other agency POCs.  Obtain POC and federal agency information from UOC.  Participate in conference calls or meetings with agency POCs to resolve HR issues.  Advise agency POCs on recruitment requirements and FEMA reimbursement information (for example, FEMA will not reimburse base 8 pay for appropriated fund employees—this is an important distinction, as some agencies will not provide volunteers for whom they are responsible for continuing to pay; “29-day” rule).
(k)  Ascertain (from RM in coordination with FEMA) of who will be responsible for overtime pay owed to an employee performing duties not matching the employee’s official position of record (i.e. the impacted District, the employee’s home station, or FEMA).  Ensure Division and District HR is aware of who owns the financial burden so they can advise appropriately.

(l)  Prepare, approve, disseminate bi-weekly pay-cap waiver covering employees supporting the disaster response and recovery missions.
(m)  Assist Homeland Security in preparing a policy waiver request for FLSA overtime reimbursement (sample attached).  
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Disaster Operations:  Division HR

Impacted HR
· Maintain communication with HR in impacted District, and with the HR representative in the UOC, to determine anticipated volunteer requirements.  Based on the impacted District’s anticipated needs and skills availability, assist EOC in determining what additional skill sets or positions will be required.  If resources are not available within the Division, EOC will request Englink tasker request to UOC for assistance in recruiting volunteers.  
· Monitor deployment requirements and provide advice and assistance to other functional areas.  
· Provide HR reports as necessary.
Supported and Supporting HR
· Maintain communication with UOC HR representative to assist in identifying possible volunteer availability.  
· Provide advice and assistance to volunteers in completing Englink Personnel Data Sheet (PDS).  
· Work with EOC in determining appropriate personnel and skill sets for taskers.  Communicate anticipated skill set and/or personnel shortfalls to HQHR UOC representative.
· Monitor deployment requirements and provide advice and assistance to other functional areas.  

· Provide reports as necessary

· Ensure impacted District is provided the needed information to plan for the arrival of the volunteers, maintain close coordination with the impacted District to address concerns regarding responsibility for volunteers.  Monitor requirements, personnel requests and recruitment patterns.  Mediate disputes within impacted Division.

Disaster Operations:  District HR 

Impacted HR
· Provide HR information to local CMT member so fully informed disaster operations decisions can be made.  Coordinate with EOC to ensure appropriate positions and requirements are being requested.  Coordinate with EOC prior to the Englink manual acceptance of nominated volunteers to ensure FLSA status of employee matches FLSA status of tasker.  If status does not match, inform EOC AND employee’s home District HR of financial implications.  
· Coordinate with EOC and other CAT members to ensure HR issues are properly addressed

· In-process volunteers (coordinate as necessary for IM or LM requirements to facilitate in-processing).  Volunteers should receive an in-processing brief which includes timekeeping, safety and health, personal and property security, accountability, 1-877-HI-IUSACE, EAP, fraud/waste/abuse/corruption and professional conduct, and incident reporting requirements.  Coordinate with EOC and other PRTs in preparation for accepting responsibility of incoming volunteers so that all may participate in or provide input to in-processing.  Work with Logistics RSOI cell to integrate HR in-processing responsibilities.  Each supporting PRT should provide information necessary for input to orientation packet.  Include EAP contact information.  Provide guidance to deployers on hours of work, overtime, and temporary return to duty station during deployment.  Review PDSs to ensure qualifications and medical requirements are met and that volunteer’s permanent FLSA designation matches deployment tasker designation.  Provide guidance to non-USACE volunteers and Reemployed annuitants.  Ensure impacted district deployers have completed pre-deployment checklist.  Ensure volunteers from other Federal and DoD agencies know 1-877-HI-USACE accountability processes.  Emphasize accountability procedures to incoming deployed supervisors and team leaders. 

· Coordinate with EOC for assignment of an individual to provide overview of mission requirements for volunteer in-brief.

· Maintain copy of District employee roster for employee accountability.

· Ensure policy is in place to ascertain employee accountability:  include provisions for accountability of employees who are on TDY and not currently in impacted District AOR, employees from other Districts who are TDY to the impacted District, employees from other organizations, and reemployed annuitants.
· Request waiver of bi-weekly cap on premium pay to HQ through Division HR.

· Ensure POCs from other federal or DoD agencies are aware of the bi-weekly pay cap waiver.  

· Out-process volunteers using the out-processing checklist in this annex.  The checklist may be further supplemented as necessary.  The coordination may include Logistics for property and travel, Information Management for passwords, Security, Safety, HR, and a management official for an exit interview.  

· Ensure FLSA designation of (a) personnel assigned to a tasker and (b) the tasker match.  If they do not match, ensure home District and impacted District EOC are aware of the impact and the associated fiscal responsibility of an extension (the “29-day rule”).  Develop a process with EOC to ensure HR is aware at least 2-weeks prior to the end of the tasker if a person whose FLSA status does not match the FLSA status of the assigned tasker will be extended beyond 30 days.  If assignment duration exceeds 30 days, ensure RPA has been initiated to change the FLSA indicator retroactive to the first day the employee began performing deployment duties. *NOTE,* in cases of extreme emergencies (Katrina and Rita in 2005), the CPOC has been willing to accept a list of names in lieu of an RPA for each individual to facilitate and expedite the process.  Ensure CSR is also aware of any assignment exceeding thirty days.
· Coordination of personnel who wish to provide their services on a voluntary basis is handled at the local level by internally designated offices.  Guidance from the Office of Counsel should always be included in any coordination.
Supporting or Supported HR
· Coordinate with local EOC to ensure volunteers meet the basic tasker qualifications and medical requirements.  
· Ensure District policies related to HR disaster issues are followed.  For example, a local District Engineer may require approval for potential volunteers to support missions outside the District.  If so, HR must ensure this directive is followed.  Coordinate with impacted District HR to ascertain services needed, and how HR support can be best provided.   If any deployment policies have HR impact beyond the immediate disaster, inform necessary parties (example:  allowing administrative leave for travel time may have financial a impact on the deployer’s home District if the administrative leave is paid out of the home District’s leave account).
· Ensure volunteers understand that an Englink tasker is not an official position description, but rather, an unclassified set of duties, and as such, volunteers should not have expectations of compensation at a level other than that of their position of record.
· Conduct final review of PDS to ensure qualifications are met and to verify medical screening is complete.  In coordination with EOC verify that deployment assignment incorporates any medical restrictions.  Verify employee FLSA status matches tasker FLSA status.  Prior to deployment, ensure pre-deployment orientation checklist is discussed with volunteers and that any necessary equipment is provided.   Much of the information from the checklist must be attained from the EOC or impacted District HR.  

· Ensure that volunteers are provided with EAP contact information and that volunteers understand EAP services are available to family members.  

· Ensure employees from other federal or DoD agencies and reemployed annuitants know 1-877-HI-USACE accountability procedures. 

· Ensure District CSR has names of deployed employees impacted by a waiver of the bi-weekly pay cap so CSR can notify DFAS to apply the waiver.  *NOTE* DFAS also requires a copy of the waiver letter along with the information on impacted employees.  

· Provide names of all exempt employees performing non-exempt duties to deployed supervisors and home station supervisor.  Ensure both understand the financial impact and that the employee’s home District is responsible for employee overtime costs that FEMA does not cover (FEMA reimburses overtime costs based on entitlements for an employee’s position of record; any additional overtime costs are the responsibility of USACE).

· Ensure personnel action has been submitted to change the FLSA indicator retroactively for any employee performing duties for over 30 days when those duties do not match the exemption status of the employee’s position of record.  Coordinate this action with the employee’s deployed supervisor and home station supervisor.

· Ensure FLSA designation of (a) personnel assigned to a tasker and (b) the tasker match.  If they do not match, ensure home District and impacted District EOC are aware of the impact and the associated fiscal responsibility of an extension (the “29-day rule”).  Develop a process with EOC to ensure HR is aware at least 2-weeks prior to the end of the tasker if a person whose FLSA status does not match the FLSA status of the assigned tasker will be extended beyond 30 days.  If assignment duration exceeds 30 days, ensure RPA has been initiated to change the FLSA indicator retroactive to the first day the employee began performing deployment duties. *NOTE,* in cases of extreme emergencies (Katrina and Rita in 2005), the CPOC has been willing to accept a list of names in lieu of an RPA for each individual to facilitate and expedite the process.  Ensure CSR is also aware of any assignment exceeding thirty days.

· Ensure personnel action has been submitted to return FLSA designation to that of the employee’s position of record if the FLSA status was temporarily changed. 

Phase V—Closeout (Post-Declaration)

HQUSACE (HR)

(a) Obtain information from Army on termination of safe haven benefits.

(b) Obtain information from Army on established leave banks or leave donations.

(c) Recognize and acknowledge support from other federal agencies.

(d) Ensure process for 1-877-HI-USACE funding is established.

(e) Capture lessons learned and update HR Annex/SOP.
Division HR

(a) Ensure deployers have FLSA status returned to FLSA status of position of record.

(b) Ensure the bi-weekly pay cap waiver is no longer being applied to returned deployers. 

(c) Capture lessons learned from deployers regarding HR issues and provide to HQHR.
(d) Provide Employee Assistance Program (EAP) information and points of contact to returning deployers.  Ensure managers and supervisors brief deployers on the EAP and its benefits.  Ensure managers and supervisors remain aware of the stressful nature of deployment and are cognizant of signs of stress or other negative impacts resulting from an employee’s deployment.
District HR

(a) Ensure deployers have FLSA status returned to FLSA status of position of record.

(b) Ensure the bi-weekly pay cap waiver is no longer being applied to returned deployers. 
(c) Capture lessons learned from deployers regarding HR issues and provide to HQHR.

(d) Provide Employee Assistance Program (EAP) information and points of contact to returning deployers.  Ensure managers and supervisors brief deployers on the EAP and its benefits.  Ensure managers and supervisors remain aware of the stressful nature of deployment and are cognizant of signs of stress or other negative impacts resulting from an employee’s deployment.
4.  COMMAND AND SIGNAL.

APPENDIXES:

A. Bi-Weekly Cap on Premium Pay

B. Extensions

C. Overtime Pay and the Fair Labor Standards Act

D. Travel as Hours of Work

E. Tour of Duty
F. Checklists

G. Personnel Accountability

H. Evacuation Guidance

I. Recognition

J. Temporary Return to Duty Station During Extended TDY

APPENDIX A
Bi-weekly cap on premium pay

Bi-weekly pay cap exception—all levels of HR provide guidance regarding bi-weekly and annual caps on premium pay (5 CFR 550.105 and 550.106 and ER 690-1-1211).  Generally, employee pay is limited to the equivalent of the higher of the bi-weekly rate (with locality pay) of a GS-15/10 or Executive Level V.  During emergency operations, an exception to the bi-weekly cap on premium pay may be granted.  When the bi-weekly cap is lifted, the annual cap on premium pay still applies.  Although the approval to grant this waiver may be exercised by activity commanders, it is subject to controls issued by heads of independent reporting activities (http://www.cpms.osd.mil/cpm/docs/M1400550.pdf).  Therefore, the impacted district must request a waiver of the bi-weekly cap. 
The impacted or supported District HR will provide a recommendation to the commander employees on requesting a waiver of the bi-weekly cap for employees performing work: (1) in connection with an emergency or its aftermath, or (2) critical to the agency.  This recommendation should be in coordination with Resource Management and the Emergency Operations Center to verify the requirement and necessity of a waiver request.  Should the Command determine a pay cap waiver request necessary, the District HR will prepare the request to HQUSACE-CEHR-E through the supported Division HR.
The Division HR will review the request and recommend the Division Commander concur or non-concur.  If endorsed, the request is forwarded to HQ for final approval.  If not endorsed, the request is returned to District with an explanation.

HQUSACE-CEHR-E will approve or disapprove the request.  If approved, the exception is prepared for the Chief of Engineers’ signature.   The signed exception should be provided to HR elements, RM (timekeeper, CSR), and EOC.

 Should the magnitude of an emergency warrant a blanket pay cap waiver for all USACE employees, Headquarters HR will initiate the waiver request to the Chief of Engineers.  Upon waiver approval, or receipt of a blanket waiver from Department of Army, HQHR will provide waiver information to Division and District HR, for dissemination to Resource Managers, timekeepers, CSRs, and Emergency Operations Centers.  A waiver from the Chief of Engineers covering all impacted employees requires no further action from the District or Division level HR (however, HR should verify impacted employees’ Customer Service Representatives are aware of the memo required by DFAS needed to implement the waiver).  The attachments provide pay cap waiver examples, and the template memo to DFAS for employee’s covered by the waiver.
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Sample Bi-weekly Pay Cap Waiver Request

Office Symbol








Date

MEMORANDUM FOR CDR USACE, ATTN:  CEHR-Z 

SUBJECT:  Request for Exception to Bi-Weekly Maximum Earnings Limitation

1.  Reference 5 CFR 550.106, bi-weekly maximum earnings limitations for work in connection with an emergency.

2.  In accordance with the reference, we request you grant an exception from the bi-weekly maximum earnings limitation for employees involved in the (indicate the emergency event) effective (show date).  
3.  Describe the nature of the emergency.

4.  Describe the total damage realized or anticipated.

5.  Twenty-four hour a day emergency operations are underway throughout the region, in order to monitor the on-going crisis and coordinate assistance.  These operations are anticipated to continue until (projected date).

For the Commander:

Human Resources Officer

Appendix B
Extensions

· Volunteers are typically assigned to 29-day temporary assignments (to prevent any issues with FEMA overtime reimbursement for employees performing duties with an FLSA status different than the FLSA status of their position of record).
· Approximately two weeks prior to the end of the 29-day period, the impacted District HR representative will coordinate with disaster operation management to determine the need for extensions.  Exempt volunteers performing non-exempt work will be identified.  If an extension is necessary, the volunteers are asked if they will consider a possible extension period.  However, no extensions of exempt volunteers performing non-exempt work will be processed without the concurrence of both the deployment and home station supervisors.  Further, an extension beyond 30 days for an employee in a deployed position with an FLSA status not consistent with the employee’s position of record must be approved by the Commander or Deputy Commander with fiscal responsibility.  It is imperative the home station HR coordinate with their EOC to receive notification of these extensions.  HR must notify the home station RM and District Command to ensure financial impact is clear.  Additionally, although HQ approval is not required, HQ HR must also be notified so financial impacts can be assessed and shortages in skill sets can be identified.
· All levels of HR should coordinate with Emergency Management to ascertain the need for and availability of other sources of volunteers (RAO, other Federal agencies) in lieu of incurring the higher overtime cost of an exempt employee performing non-exempt duties.  

· The on-site supervisor will request extensions via Englink.  The home station EOC and home station supervisor must approve the extension via Englink.  Volunteers deployed for 60 days may be entitled to a return trip during extended TDY.  
· All extension requests are coordinated through the impacted District and employee’s home District EOC and the employee’s permanent supervisor.  The permanent supervisor may concur, non-concur, or provide an alternative period.  The extension decision is accomplished within 24 hours of receiving the extension request.  
· RAO extensions will be coordinated with the RAO program manager.

· Employees from other Federal or DoD organizations:  Extensions must be coordinated with USACE POC and agency liaison.  Ensure agency understands they may be responsible for retroactive overtime if an employee is performing duties outside of his assigned FLSA exemption status.
APPENDIX C
Overtime Pay and the Fair Labor Standards Act)

The classification of the duties of a position determines the overtime pay entitlement for the employee assigned to the position.  Positions are classified as exempt or non-exempt from the Fair Labor Standards Act (FLSA).  Therefore, employees in their positions are either or NON-EXEMPT from the FLSA.  In most cases, non-exempt positions are those that are technical, specialized, clerical and/or non-supervisory.

Non-exempt employees are covered by the provisions of the FLSA and Title V of the United States Code.  Exempt employees are covered only by Title V (they are exempt from FLSA coverage).

The rules for payment of overtime and travel as hours of work differ according to an employee’s FLSA status.  Overtime pay for exempt employees is the higher of the overtime rate of pay of a GS-10/1, or the employee’s hourly rate of pay.  The overtime rate for a non-exempt employee is 1½ times the employee’s hourly rate of pay.

FLSA status is determined by the nature of duties performed by the employee, and FLSA status impacts pay.  Therefore, it is imperative that deployed employees perform temporary work consistent with their official FLSA status.  There are times when this is not possible.  As such, employees and supervisors must be aware of the impact of exempt employees temporarily performing non-exempt work, and the less frequent occurrence of non-exempt employees performing exempt work.

All USACE employees have an FLSA status tied to their official position of record.  When deployed on an emergency response, each employee has a position description tied to an Englink tasker.  Although the Englink position descriptions have an FLSA status, employees continue to retain the FLSA status of their officially classified position of record.

During a deployment which is not an emergency situation (an emergency situation is defined as an existing situation that directly threatens human life and safety; this does not apply to most USACE emergency response deployments), temporary work and the effect on FLSA status are governed by 5CFR 551.208(b) and (c).   Note there is no time limit for deployed employees performing work consistent with their FLSA status (exempt performing exempt work; non-exempt performing non-exempt work).

· Effect on non-exempt employees (551.208(b))-when a non-exempt employee performs exempt work for more than 30 calendar days, the employee must be considered exempt for the entire period of temporary work.  When this happens, the employee is not entitled to FLSA overtime pay, but rather Title V overtime pay, and pay may have to be recalculated retroactive to the beginning of the period of temporary work.

· Effect on exempt employees (550.208(c))-when an exempt employee performs non-exempt work for more than 30 calendar days, the employee must be considered exempt for the entire period of temporary work.  When this happens, the employee is entitled to FLSA overtime pay instead of Title V overtime pay, and pay may have to be recalculated retroactive to the beginning of the period of temporary work.

The “29-day Rule”

The “29-day rule” is a USACE coined name for the Corps guidance on the time limit exempt employees can perform non-exempt duties.  Exempt employees assigned non-exempt duties cannot perform these duties for more than 30 days without being compensated at the rate of 1½ times their hourly rate of basic pay (i.e. FLSA overtime pay).  The FEMA policy is to reimburse in accordance with employees’ position of record.  Thus, the Corps would not receive full reimbursement for exempt employees who are entitled to non-exempt pay after 30 days of performing non-exempt duties.  Therefore, the “29-day rule” was established for emergency deployments.  This rule serves to provide guidance on rotating exempt employees performing non-exempt work before they exceed the 30-day threshold.  Because of FLSA issues, the FEMA reimbursement policy, and the importance of appropriately assigning work, most exempt employees are initially assigned to a 29-day or less temporary assignment.

In keeping with the FEMA reimbursement policy, it is USACE policy to make every effort to match an employee’s official FLSA status with the FLSA status of the Englink position description.  When this is not possible, the length of position assignment should be limited to 30 days or less.  An extension beyond 30 days for an employee in a deployed position with an FLSA status not consistent with the employee’s position of record must be approved by the Commander or Deputy Commander with fiscal responsibility.

· In the case of exempt employees performing non-exempt work, the period of temporary work is the time during which work is actually performed.  Travel time is not considered performing non-exempt duties.  The 30-day period does not begin until an employee actually begins performing non-exempt work.  Therefore, the 30-day period may not begin on the effective day of the assignment if the employee does not perform non-exempt work that day.

· The 30 days of performing non-exempt duties must be consecutive for an exempt employee to retroactively receive non-exempt pay. If an employee goes to the same event multiple times, but performs exempt duties in between deployment, the 30 days stars over.  However, sending someone home to avoid the cost of paying FLSA overtime is not acceptable, as it may be considered a manipulation of work to avoid the employee protection purposes of the FLSA.  Additionally, a new funding stream or new tasker does not constitute a new 30-day period.  There must be an interruption of non-exempt work by exempt work.  

· In cases where an emergency situation exists, the FLSA determination of the temporary work is made on a weekly basis, rather than a 30-day period (551.208(d)).  An emergency situation is narrowly defined as a temporary condition that poses a direct threat to human life or safety, serious damage to property, or serious disruption to the operations of an activity, as determined by the employing agency (551.104).  This condition of determining FLSA status is rarely used within USACE because most of our assets are deployed when a direct threat to life or human safety no longer exists.  USACE policy states that the emergency situation FLSA determination criteria specified in 551.208(d) will only be used when specifically stated through USACE Headquarters.

· When using the emergency situation condition (551.208(d)) to determine FLSA status, non-exempt employees are paid under FLSA regardless of the type of duties they perform.  Exempt employees are paid under FLSA if they perform non-exempt duties for more than 20% of their work hours in a given workweek.

· When a deployed employee performs duties inconsistent with his official FLSA status, it is the responsibility of the deployed supervisor to certify the performance of these duties and to notify the home station EOC.  In order for the employee to be properly paid, the EOC MUST notify the Human Resources office.  The Human Resources office and employee’s home station supervisor must work together to submit two personnel actions:  the first will retroactively change the employee’s exemption status, and the second will return it to the correct FLSA status.  The HR office is responsible for ensuring the CPOC has the documentation necessary to correctly pay the employee should the employee exceed the 30-day period.  DFAS will not accept a memo from the employee’s CSR to manually change the FLSA code.  The change to FLSA code must be initiated with a personnel action (unless otherwise agreed upon procedures between CPOC/CPAC prevail).

Supervisors’ Responsibilities aND INFORMATION

· Know the FLSA status of the temporary duties and FLSA status of TDY personnel assigned to you.

· Coordinate with the EOC and HR to ensure employees deploy to positions with an FLSA status consistent with the employee’s official position of record FLSA status. 

· Only non-exempt employees should perform non-exempt duties.

· Only when other avenues for filling a position have been exhausted should exempt employees be permitted to perform non-exempt duties.

· Ensure Commander or Deputy Commander level approval for extensions of exempt employees performing non-exempt duties.

· Assess mission needs.  If you need TDY assistance beyond 29 days and you do not have sufficient non-exempt employees to complete the non-exempt duties of the mission, initiate taskers for additional personnel at least 15 days prior to the rotation date of exempt personnel.  Work with your deployed HR representative, EOC, and UOC to identify personnel staffing options such as reemployed annuitants or volunteers from other federal agencies, or local emergency hires.
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23 September 2004

MEMORANDUM FOR RECORD

SUBJECT: USACE policy regarding exempt employees performing nonexempt temporary work in response to an emergency situation for more than 30 days

1. REFERENCES:

a. Title 5, Code of Federal Regulations, Part 551.208.

b. Title 5, Code of Federal Regulations, Part 551.104

c. United States Army Corps of Engineers (USACE) memorandum dated 22 February 1999, Subject: Overtime Rate for Employees Performing Work for the Federal Emergency Management Agency.

d. United States Army Corps of Engineers (USACE) memorandum dated 5 April 1999, Subject: Overtime Rate for Employees Performing Work in Response to Emergencies.

e. 22 September 2004 Telephone Conferences Between CPT Patrick D. Healy and Bob Hensler, Acting Program Manager for Claims at the Office of Personnel Management (OPM).

f. 22 September 2004 Meeting Between LTC Gary Pease, CPT Patrick Healy, Ed Hecker, Leonard Kotkiewicz, Bill Holtzman, Liz Miller, Seth Shulman, and Julie Blanks in the UOC.
2. ISSUE:

May a USACE exempt employee performing nonexempt temporary work for a period in excess of 30 calendar days in support of a Federal Emergency Management Association (FEMA) directive under Emergency Support Function (ESF) #3 remain exempt for the entire period of temporary work or duties and not be owed Fair Labor Standards Act overtime?

3. BRIEF ANSWER:  

No.  Under 5 CFR § 551.208(c) an exempt employee who temporarily performs work or duties in connection with an emergency that are not consistent with the primary or grade-controlling duties of the employee’s official position description remains exempt for the entire period of temporary work or duties unless the period of temporary work or duties exceeds 30 calendar days and the work performed during period of temporary work or duties is nonexempt work.

4. BACKGROUND:  

USACE was tasked by the FEMA under ESF #3 on three separate occasions between late August and early September 2004 to provide support in response to emergencies.  These taskings stem from a unique situation in which three separate hurricanes struck the Southeastern United States during a relatively short period of time causing much damage to a concentrated area.  USACE has not previously been tasked by FEMA to provide this extent of relief under ESF #3.  

USACE is required to deploy over 1,000 employees to effectively perform its mission in support of these FEMA directives under ESF #3.  These 1,000 employees are in addition to the nearly 500 USACE employees already deployed in support of Operation Enduring Freedom.  

Much of the work in support of the current ESF #3 taskings is nonexempt work.  USACE does not have the requisite number of nonexempt employees to perform this nonexempt work in support of the current FEMA directives.  Accordingly, USACE must either have exempt employees perform nonexempt work, hire temporary employees to perform the nonexempt work, or contract out the nonexempt work in order to complete its FEMA assigned missions under ESF #3.  

As USACE prefers to have its own employees perform the nonexempt work, USACE attempted to enact a policy to avoid paying overtime under 5 CFR § 551.208(c) to exempt employees temporarily performing nonexempt work in support of this unique situation.  USACE proposed policy included having exempt employees temporarily performing nonexempt work in support of ESF #3 switch mission assignments to a different tasking upon completing 29 days of work for the previous mission.  The goal of this tactic was to avoid the 30-day test of 5 CFR §551.208(c) and restart the temporary employment clock.

5. DISCUSSION:  

a. The current USACE policy regarding exempt employees temporarily performing nonexempt work for more than 30 days is that extensions for an exempt employee to temporarily perform nonexempt work for more than 30 days must be approved by the Commander, Deputy Commander, or Resource Management representative with fiscal responsibility.  see United States Army Corps of Engineers (USACE) memorandum dated 5 April 1999, Subject: Overtime Rate for Employees Performing Work in Response to Emergencies.  If nonexempt work in excess of the 30 day limit is necessary and there are not sufficient number of nonexempt employees to perform such duties, other options, such as contracting out nonexempt work should be considered.  see Id.

1) USACE is responsible for any FLSA overtime incurred under either 5 CFR § 551.208(c) or (d), whether the work was performed under USACE authority or in support of FEMA.  see United States Army Corps of Engineers (USACE) memorandum dated 5 April 1999, subject: Overtime Rate for Employees Performing Work in Response to Emergencies.  

2) Since FEMA will not reimburse USACE for overtime exceeding the status assigned to the employee’s position of record, USACE is liable for any nonexempt overtime performed by employee’s whose position of record is exempt.  see Id.

b. The Fair Labor Standards Act was drafted with the intent to protect employees and ensure they receive the pay and benefits to which they are entitled.  FLSA exemptions must be strictly construed against those claiming them.  Bowe v SMC Elec. Prods. (1996, DC Colo) 935 F Supp 1126, 3 BNA WH Cas 2d 710.  FLSA exemptions must be construed narrowly against employer. Barefoot v Mid-America Dairymen, Inc. (1993, ND Tex) 826 F Supp 1046, 1 BNA WH Cas 2D 924.
1)  Any conscious or deliberate act by an agency or employer that undermines the purpose of the Fair Labor Standards Act will be considered a violation of the act. Telephone Conferences between CPT Patrick D. Healy and Bob Henler, Acting Program Manager for Claims at the Office of Personnel Management, on 22 September 2004. 

c. 5 CFR §551.208 discusses the effect of performing temporary work or duties on FLSA status.

1) Temporary work or duties are work or duties an employee must temporarily perform that are not consistent with the primary or grade-controlling duties of the employee’s official position description.  5 CFR § 551.104.

a) Primary duty is the duty that constitutes the major part (over 50 percent) of an employee’s work.  Id.

d. 5 CFR § 551.208(d) discusses the effect of employees temporarily performing work or duties during an emergency situation when an agency determines an emergency situation exists and there is no recourse other than to assign qualified employees to temporarily perform work.

1) An emergency situation is a temporary condition that poses a direct threat to human life or safety, serious damage to property, or serious disruption to the operations of an activity as determined by the employing agency.  5 CFR §551.104.

a) There will be few instances in which USACE employees will work under conditions that meet the criteria for an emergency situation.  see United States Army Corps of Engineers (USACE) memorandum dated 5 April 1999, Subject: Overtime Rate for Employees Performing Work in Response to Emergencies. 

b) FEMA has the authority to declare an “emergency” applicable to FLSA provisions under the Stafford Act.  In the rare instance the emergency provision is invoked, HQUSACE will advise responders.  see United States Army Corps of Engineers (USACE) memorandum dated 22 February 1999, Subject: Overtime Rate for Employees Performing Work for the Federal Emergency Management Agency.  

2) A nonexempt employee remains nonexempt whether the nonexempt employee performs exempt or nonexempt work during an emergency situation.  5 CFR §551.208(d)

3) The exemption status of an exempt employee performing work during an emergency situation is determined on a workweek basis.  Id.  An exempt employee becomes nonexempt for any workweek in which the employee performs nonexempt work or duties during an emergency situation for more than 20 percent of the work time in a given workweek.  Id.

e. 5 CFR § 551.208(c) discusses the effect of performing temporary work or duties in response to an emergency situation on the FLSA exemption status of an exempt employee.  Under 5 CFR § 551.208(c), an exempt employee who temporarily performs work or duties that are not consistent with the primary duty of the employee’s official position description remains an exempt employee for the entire period of temporary work unless:

1) The period of temporary work or duties exceeds 30 calendar days; and

2) The employee’s primary duty for the period of temporary work or duties is not exempt work; and

3) The employee’s position is properly classified in the General Schedule at GS-7 or above or properly classified in the Federal Wage System as a supervisor at situation 3 or 4 of the Federal Wage System Job Grading Standard for Supervisors.  5 CFR § 551.208(c)

f. Exempt employees who temporarily perform nonexempt work for more than 30 days must be considered nonexempt for the entire period of temporary work and must have their total pay recalculated based on 5 CFR 551.208(c)(2) because the employee may be owed FLSA overtime pay. 5 CFR § 551.208(c).

g. Except in those extremely rare cases where FEMA determines such action to be prudent, FEMA will not reimburse Federal departments and agencies performing mission assignments under the Stafford Act for labor costs for overtime which exceed the rate of pay for their position of record.  see United States Army Corps of Engineers (USACE) memorandum dated 22 February 1999, subject: Overtime Rate for Employees Performing Work for the Federal Emergency Management Agency.  

1) Accordingly, USACE is responsible for labor costs for overtime exceeding the rate of pay for an employee’s position of record when an exempt employee temporarily performs nonexempt work for more than 30 days in support of ESF #3.

h. There is no official, written definition of the phrase “30 calendar days.”  

1) Although 5 CFR § 551.208(c) fails to contain the word “consecutive” in the phrase “30 calendar days,” The Office of Personnel Management (OPM) generally interprets “30 calendar days” to mean 30 consecutive calendar days. Telephone Conferences between CPT Patrick D. Healy and Bob Henler, Acting Program Manager for Claims at the Office of Personnel Management, on 22 September 2004.  OPM has internal documents confirming this interpretation.  OPM advised there is no external written guidance regarding this interpretation of the phrase “30 calendar days.”  Id.

a) OPM also advised that most judges interpret the phrase “30 calendar days” to mean 30 calendar days and not 30 consecutive calendar days if an employer deliberately acts in a manner to thwart the 30-day test.  Id.

i. A period of temporary work or duties ends when the temporary work or duties conclude.  5 CFR § 551.208(c).  There is no official written guidance regarding when the 30-day clock for calculating when the period of temporary work restarts for a new temporary work assignment after a previous temporary work assignment has ended.  Telephone Conferences between CPT Patrick D. Healy and Bob Henler, Acting Program Manager for Claims at the Office of Personnel Management, on 22 September 2004.

1) OPM’s internal guidance states the 30-day period will restart anew for a new temporary work assignment provided the new temporary assignment begins a reasonable period of time after the previous temporary assignment concluded.  Id.  

6. CONCLUSION:  

USACE cannot legally enact a policy deliberately attempting to avoid paying FLSA overtime to exempt employees temporarily performing nonexempt work for more than 30 days.  Accordingly, USACE should continue to follow guidance enacted in 1999 regarding employees performing work in response to and during emergency situations.

7. COORDINATION:

a. The point of contact for this memorandum is Patrick D. Healy (202) 761-8562.

      /s/


PATRICK D. HEALY


Assistant Counsel for Legislation,


Fiscal and General Law

APPENDIX D

TRAVEL AS HOURS OF WORK

Travel as hours of work is compensable according to an employee’s FLSA status.

Official travel must be ordered and approved.  To the greatest extent possible, employees should not be required to travel during non-duty hours (5CFR 610.123) during initial and final deployment travel.  Travel as hours of work entitlements will be determined according to the employee’s deployment tour of duty (TOD).  The deployment TOD applies when the employee commences travel to the deployment site and ends upon the employee’s completion of return to home station travel.  Travel resulting from a temporary return to the PDS in the middle of a deployment is considered part of the deployment tour, and as such, employees will remain on the deployment TOD for this type of travel.  ***Note*** if the temporary return is not required for work purposes, although the employee’s TOD does not change, the travel is NOT considered hours of work for overtime purposes or Compensatory Time Off for Travel because although the travel may occur during an employee’s administrative workweek, it is neither required, nor for work purposes.
Although deployment travel is included in the deployment TOD, being on a 12-hour a day TOD does not automatically entitle employees to 12 hours of pay.  There must be 12 hours of work performed.  Some of the 12 hours may consist of travel if the travel is considered hours of work. 
It is not the phase of the emergency that impacts overtime entitlements for travel as hours of work; rather, it is whether the travel is considered hours of work. 
Most Wage Grade employees are non-exempt and follow non-exempt travel rules; additionally, collective bargaining agreements must be followed.

For exempt employees, travel is considered hours of work under conditions 1-5.  For non-exempt employees, travel is considered hours of work under conditions 1-8.


CONDITIONS:

(1) (N/E) Travel is within an employee’s regularly scheduled administrative workweek (including regularly scheduled overtime)

(2) (N/E) Travel involves the performance of work while traveling

(3) (N/E) Travel is incident to travel that involves the performance of work while traveling

(4) (N/E) Travel is carried out under arduous or unusual conditions

(5) (N/E) Travel results from an event that could not be scheduled or controlled administratively

(6) (N) Employee drives a vehicle or performs other work while traveling (driving is not considered work for exempt employees; driving is considered work for non-exempt employees regardless of whether it occurs during duty hours)

(7) (N) Travel is as a passenger on a one day assignment away from the official duty station

(8) (N) Travel is as a passenger on an overnight assignment away from official duty station during hours on non-work days that correspond to employee’s regular working hours (NOTE:  non-exempt employees are paid OT travel on the regular day off during hours which correspond to the TOD; travel is on the deployment TOD).

Travel as Hours of Work Under Condition 5 (not administratively controllable) 

To be considered hours of work, travel resulting from an event which could not be scheduled or controlled administratively should meet the Comptroller General’s two-pronged test (69 Comp. Gen. 385, 386 (1990)(Schacht); Comp Gen No. B-227489).  First, the event requiring off-duty travel must not be administratively controllable.  Second, there must be an immediate official necessity for the travel.  In determining immediate official necessity, the Comp. Gen. looks at the actual necessity for immediate travel.  To qualify as hours of work under condition 5 above, employees who are required to travel immediately should meet both conditions of the Comp. Gen. two-pronged test, i.e. there must be a total lack of government control in the scheduling of an event, and there must also be an actual necessity for immediate travel (47 FLRA No. 73, June 2, 1993).  
Compensatory Time for Travel

· Compensatory Time for Travel is earned by an employee for time spent in a travel status away from the employee’s official duty station when such time is not compensable.

· “Employee” includes both FLSA exempt and non-exempt, but not prevailing rate employees or members of the SES.

· CTT can only be earned for travel time that is not otherwise compensable.  Therefore, if travel is considered hours of work, and therefore compensable through a pay provision, the travel is not creditable under CTT regulations.

· The travel must be officially authorized. In other words, travel must be for work purposes and must be approved by an authorized agency official or otherwise authorized under established agency policies.

· For the purpose of compensatory time off for travel, time in a travel status includes—

· Time spent traveling between the official duty station and a temporary duty station; 

· Time spent traveling between two temporary duty stations; and 

· The “usual waiting time” that precedes or interrupts such travel (e.g., waiting at an airport or train station prior to departure). The employing agency has the sole and exclusive discretion to determine what is creditable as “usual waiting time.” An “extended” waiting period—i.e., an unusually long wait during which the employee is free to rest, sleep, or otherwise use the time for his or her own purposes—is not considered time in a travel status. 

· Bona fide meal periods are not considered time in a travel status. For example, if an employee spends an uninterrupted 30 minutes eating a meal at an airport restaurant while waiting for a connecting flight, that time is not creditable as time in a travel status.

· Commuting Time—

· Travel outside of regular working hours between an employee’s home and a temporary duty station or transportation terminal outside the limits of his or her official duty station is considered creditable travel time. However, the agency must deduct the employee’s normal home-to-work/work-to-home commuting time from the creditable travel time. 

· Travel outside of regular working hours between a worksite and a transportation terminal is creditable travel time, and no commuting time offset applies. 

· Travel outside of regular working hours to or from a transportation terminal within the limits of the employee’s official duty station is considered equivalent to commuting time and is not creditable travel time. 

· Compensatory time off for travel is forfeited— 

· If not used within 26 pay periods 

· Upon voluntary transfer to another agency; 

· Upon movement to a noncovered position; or 

· Upon separation from the Federal Government.

· Under no circumstances may an employee receive payment for unused compensatory time off for travel.

· Compensatory time off for travel may not be considered in applying the biweekly or annual premium pay caps or the aggregate limitation on pay. There is no limitation on the amount of compensatory time off for travel an employee may earn.

· The key to determining CTT entitlements is whether the travel is creditable as hours of work.  If the travel is creditable as hours of work, the employee is compensated through regular or overtime pay, and therefore NOT entitled to CTT.  If an employee can receive overtime for the travel, the employee cannot receive CTT.

· In distinguishing an exempt employee’s entitlement to overtime versus CTT, focus has previously been on the disaster phase to determine the application of “an event that cannot be controlled administratively.”  However, the actual disaster phase is immaterial.  The relevant pieces of information are (a) the tour of duty, (b) the FLSA exemption status, and (c) whether the travel is considered hours of work.

· When travel is interrupted by inclement weather, employees are entitled to CTT only for travel time and usual waiting time.  An extended waiting period (such as one caused by inclement weather) would not count because during that time, an employee is free to do what he chooses.  The travel time that occurred during the regularly scheduled administrative workweek would also not be compensable with CTT because the employee is entitled to pay for those hours (remember, initial deployment travel and return to home station travel are on the deployment TOD).

· If travel under normal circumstances takes more than one day (i.e. from OCONUS to CONUS), entitlements are consistent with hours of work.  The employee is entitled to regular pay or overtime pay for hours of travel occurring during the regularly scheduled administrative workweek.  The employee is entitled to CTT for hours not otherwise compensable.  However, only the time traveling and usual waiting time meet the CTT criteria.  Extended waiting time, during which an employee is free to engage in activities of his own choosing, is not compensable with CTT.

Excessive Commute from Hotel to Temporary Duty Station

Excessive commute from hotel to temporary duty station:  Under limited conditions, excessive commute time from the hotel to the temporary duty site may be compensable.  The determination of what part of the travel can be considered hours of work must be determined on a case-by-case basis, and must be approved by the local command or designated representative.  To determine if the excessive travel is compensable, two questions must be answered:  Is the travel itself considered hours of work? and if yes, how much of the travel is compensable?

1.   To determine if the travel will be considered hours of work, we can look at the conditions set forth in Title V and under the FLSA, as well as the employees' exemption status. 

For exempt employees, travel is considered hours of work under conditions 1-5.  For non-exempt employees, travel is considered hours of work under conditions 1-8.


Conditions:

(1) Travel is within an employee’s regularly scheduled administrative workweek

(2) (N/E) Travel involves the performance of work while traveling

(3) (N/E) Travel is incident to travel that involves the performance of work while
      traveling

(4) (N/E) Travel is carried out under arduous or unusual conditions

(5) (N/E) Travel results from an event that could not be scheduled or controlled administratively

(6) (N) Employee drives a vehicle or performs other work while traveling

(7) (N) Travel is as a passenger on a one day assignment away from the official
      duty station

(9) (N) Travel is as a passenger on an overnight assignment away from official
      duty station during hours on non-work days that correspond to employee’s
      regular working hours.

· Normal commuting time from home to work and from work to home is not hours of work for exempt or non-exempt employees (5 CFR 551.422(b).)   For an employee assigned to a temporary duty station overnight, normal "home-to-work/work-to-home" commuting also includes travel between the employee's temporary place of lodging and a work site within the limits of the temporary duty station.

· The commute to the temporary duty station from the lodging site is not considered hours of work under condition 5 (travel resulting from an event which could not be controlled administratively) because any travel compensable under this condition would have already occurred with the initial requirement to deploy in response to the emergency.  To use condition 5 again, the travel would have to "re-qualify" (Comp Gen, B-237852).

· The travel is considered hours of work if it is carried out under unusual or arduous conditions (condition 4).  The determination of what is arduous can be made by the local Commander or designated representative; however, "a long commuting time...is not sufficient by itself to qualify the travel as arduous."  (Comp Gen, B250889).  In determining the existence of arduous conditions, the following points within the Comp Gen decision should be considered:

· Travel under arduous conditions is described as travel over unusually adverse terrain, during severe weather conditions, or to remote, barely accessible facilities by foot, horseback or truck.

· Travel by automobile outside the employee’s regular workweek, even for a long period, absent unusual circumstances, does not constitute travel under arduous conditions.

· Neither the time when travel is performed, nor the amount of time spent traveling, make the conditions of travel arduous.  Hazardous conditions of travel are not necessarily arduous conditions of travel.

· Heavy traffic, bad weather, and long delay are not conditions which make travel time arduous.

(2) If the determination is made that the travel is considered hours of work under any of the 8 conditions, then only the travel beyond the employees' normal commute when at home station, is considered compensable as hours of work (example:  if the normal commute is 30 minutes, and travel from hotel to duty site takes 2 hours and is under arduous conditions, only 1 hour and 30 minutes is considered work).   
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APPENDIX E

TOUR OF DUTY

Tour of Duty

The deployment Tour of Duty applies to all travel associated with the deployment.  Deployers will receive an official Tour of Duty memorandum upon arrival at the deployment site; however, for timekeeping purposes and determinations of travel as hours of work, initial and end of tour travel are compensated in accordance with the deployment tour of duty.  
Time Off for Safety Reasons During Deployment

USACE safety regulations provide guidance stating employees should not work in excess of 84 hours per week, and that employees shall be provided the opportunity for 24 hours of rest after working 14 days, and 48 hours of rest after working 21 days.  Further, employees shall be required to take at least 24 hours of rest after 29 days of continuous work, and 24 hours every 2 weeks thereafter.  These non-work days should occur during hours that would otherwise be overtime so employees will not be charged leave.  It is incumbent upon managers to schedule work in a way that ensures adherence to safety requirements.

Administrative Leave during a Disaster

The Office of Personnel Management has stated that it is appropriate to authorize excused absence to employees faced with a personal emergency (see reference http://www.opm.gov/oca/compmemo/2005/2005-18hb.pdf).

 

The authority to grant excused absence is delegated to the District Commander.  DoD 1400.25 SC630.7.2 states that the approval level should be delegated to the lowest practical level where "budgetary and mission impact of excused absence decisions can be fully realized." 

 

The only reference to time limitation is "brief," which can be determined by the management official with authority to approve an excused absence.  When the absence is not "brief," a different form of leave should be used unless the absence is connection with furthering a function of the Department of Defense.

Sunday Premium Pay 

Employees are only entitled to Sunday premium pay when Sunday is part of regularly scheduled basic workweek.  The basic workweek for emergency response deployments is generally a Monday through Friday, 40 hour tour and does not include overtime hours.  If Sunday is not part of the basic workweek, the pay employees receive for working on a Sunday is their rate of overtime pay.  The administrative workweek includes the basic workweek, plus any regularly scheduled overtime.

Night Differential

GS employees are entitled to a night shift differential when their daily tour of duty during the regularly scheduled administrative workweek includes work between the hours of 1800 and 0600.  Night differential is 10% of the employee’s rate of pay (including overtime).

FWS employees are entitled to a night shift differential at the rate of 7.5% of their hourly rate for non-overtime work when a majority (five or more hours) of the scheduled hours occur between 3 p.m. and midnight or 10% of their hourly rate for non-overtime work when a majority of the scheduled hours occur between 11 p.m. and 8 a.m.  Night shift differential is considered part of an employee’s basic pay (so OT is on top of night shift differential).

Holiday pay

Employees required to work on a holiday as part of their regularly scheduled workweek are entitled to premium pay.

“Holiday work” means non-overtime work performed by employees during their regularly scheduled daily tour of duty on a holiday (5CFR 550.103).

For each hour of holiday work, employees receive holiday premium pay.  Holiday premium pay is equal to an employee’s rate of basic pay.  Employees who are required to work on a holiday receive their rate of basic pay, plus holiday premium pay, for each hour of holiday work (5 U.S.C. 5546(b)).

Employees are entitled to double time for 8 hours of holiday work and whatever their OT rate of pay is for work over 8 hours.

As always, it is management’s right to assign work and approve leave.  However, personal travel expenses are not reimbursable; therefore, if an employee wants to take leave and go home for a holiday during deployment and then return to the TDY area after the holiday, the employee is responsible for the expense.

Administrative workweek

Each employee assigned to a disaster response will receive a Tour of Duty (TOD) letter explaining the regularly scheduled TOD.  Although the employee will not receive the TOD letter until he has reached the deployment site, the deployment TOD applies to the initial travel to the deployment site and to travel returning the employee to his home station.  Sample Tour of Duty memoranda are in the Resource Management Functional Guide.
Regularly scheduled duty hours during initial response are usually more than 8 hours a day (for example, 12 hours a day/7 days a week).  However, employees may be required to work beyond regularly scheduled hours.  Employees are entitled to be paid for their total hours worked.  Home districts should not arbitrarily restrict employees’ pay to 12 hours per day.  Hours worked beyond the 12 hours per day scheduled need an Overtime/Comp Time request form DA-5172-R completed for those additional hours worked.  This is critical for audit purposes.

Employees are never paid overtime for hours they did not perform work (5 CFR 550.112(e).  In the event of an early dismissal while deployed, employees who are dismissed to ride out the condition (for example, a hurricane) will not be charged leave for the remainder of the regularly scheduled workday.  Even though overtime hours are part of the regularly scheduled workday, when work is not performed, pay is not due.  The regular hours will be charged to the disaster mission.  

USACE safety regulations direct that while working extended hours, employee travel time to attend work shall be minimized to allow for sufficient rest.  If travel time from the approved lodging location to and from work exceeds 90 minutes one way, work hours shall be shortened by the travel time in excess of the 180 minutes round trip travel time.  Group transportation may be used to minimize individual driving time.  Commute time from a hotel to a TDY worksite and return is considered comparable to “home to work” travel when one is at his home location.  As such, it is not usually considered compensable for either EXEMPT or NON-EXEMPT employees.  

APPENDIX F
 Checklists
Pre-deployment Orientation Checklist

(conducted at home District)

· Personnel Deployment Sheet (PDS) and Duty Description (ensure PDS is completed and that employee knows FLSA status of deployment duty description)

· FLSA verification for position of record AND deployed duty description

· Pay issues:


-Hours of duty


-Premium pay


-Timekeeping (Emergency Operations deployment time sheet, procedures)

-Emphasize requirement to complete OT request for any OT that is not part of the deployment TOD (DA 5172R)

· Ethics/Conduct:


-Government Resources (people, vehicles, buildings, equipment, phones)


-Fraud, waste, abuse, corruption


-Professional conduct

· Safety

· Security (people and property)

· Employee Assistance Program

· Equipment and Supplies

· Personnel accountability (procedures when at deployment duty location—how home station district will continue to account for deployers); 1-877-HI-USACE; 877-HI-USACE@usace.army.mil
In-processing Orientation checklist

(conducted upon arrival to deployment site)

· Welcome Memorandum from District Commander

· Verify of complete PDS in Englink

· Verify of deployment duty description

· Verify permanent and temporary duty FLSA determinations

· Pay issues:


-Hours of duty


-Premium pay


-Timekeeping (Emergency Operations deployment time sheet, procedures)

-Emphasize requirement to fill out an overtime request for OT that is not part of
 the deployment TOD (DA 5172R)

· Ethics/Conduct:


-Government Resources (people, vehicles, buildings, equipment, phones)


-Fraud, waste, abuse, corruption


-Professional conduct

· Safety

· Security (people and property)

· Employee Assistance Program

· Equipment and Supplies

· Personnel accountability (procedures for impacted area, deployment supervisor contact information) when at deployment duty location—how home station district will continue to account for deployers); 1-877-HI-USACE; 877-HI-USACE@usace.army.mil 
· Points of Contact
-Disaster Operations supervisor

-EEO POC

-HR POC

-Hospital

-Policy

-Safety officer

-Security officer

-Employee Assistance Program

Out-processing checklist

· Logistics (property, travel reservations)

· Information management (passwords)

· Security

· Safety

· Human Resources (AAR, award submitted correctly)

· Management official (exit interview)
· Reminder of EAP services
Crisis Management/Action Team Activation Checklist

· Personnel accountability procedures in place for CEHR.
· Reminder to Director CEHR to remind Commanders to ensure personnel accountability procedures and evacuation policy/procedures are in place.
· Reminder to Director CEHR to remind Commanders to exercise phone tree.

· CAT team members assigned (upon UOC activation).
· Director CEHR to contact Army counterparts for guidance on safe haven funding.
· Current guidance on FLSA entitlements, travel as hours of work, and deployment entitlements.
· Waiver of bi-weekly cap on premium pay.
· Notify other federal agencies of pay cap waiver (in conjunction with HS to get POCs).
· Director CEHR to contact CHRA leadership to request CPAC or CPOC support.

· Director CEHR to remind Commanders of 877-HI-USACE and 877-HI-USACE@usace.army.mil if District personnel accountability procedures cannot be followed.

· Reminder to Commanders and supervisors of “29-day” rule and FEMA reimbursement policy.
· Draft FEMA reimbursement policy waiver letter; provide to HS.

· Coordinate with HS in alerting other federal agency volunteers or POCs of potential deployment.

· Query Reemployed Annuitant Organization in Modern to determine available Title/Series/Grade and provide break down to UOC.
· Verify with RAO Program Manager (Don Binder at HQ or contact TAC EOC at 540-665-4111) that RAO availability list is current.

· Verify 1-877-HI-USACE access (if problems, contact 800-743-1208 or custsvc@connectmevoice.com)   .

· Obtain personnel roster from impacted District; simultaneously HQ to pull personnel roster of impacted District from Modern.

· Verify with impacted District/Divison/UOC that accountability has been obtained; if not, access 1-877-HI-USACE and 877-HI-USACE@usace.army.mil
· Verify CEHR have HR Smart Book for COOP Site/residence.

APPENDIX G
EMERGENCY PERSONNEL ACCOUNTABILITY

CECS

MEMORANDUM FOR STAFF PRINCIPALS, COMMANDERS AND DIRECTORS

SUBJECT:  Personnel Accountability During Emergencies

1.  Reference DoD Instruction 1400.32, 24 April 1995, subject:  DoD Civilian Workforce Contingency and Emergency Planning Guidelines and Procedures.

2.  Accounting for personnel and providing valuable situational and safety information is the top USACE priority during emergencies.  As such, Commanders and Directors are required to establish a mechanism to ensure accountability of civilian and military employees and maximize their situational awareness.  

3.  It is USACE policy to attain 100% accountability as soon as possible after a large-scale emergency, disaster or Command-ordered evacuation.  The unprecedented and catastrophic damage caused by Hurricane Katrina rendered both the accountability and back-up accountability processes useless for multiple districts.  Accordingly, USACE has established a toll-free phone number/email for personnel accountability during emergencies when the established local personnel accountability procedures cannot be followed.  The personnel accountability number is 1-877-HI-USACE (1-877-448-7223).  Alternatively, the personnel accountability e-mail is 877-HI-USACE@usace.army.mil and can be used by those unable to access a telephone.

5.  Personnel accountability is the responsibility of the local Command.  The establishment of 1-877-HI-USACE in no way eliminates any accountability or notification procedures implemented at the Division/District/Center level.  Personnel should first make every effort to contact their supervisory chain in accordance with locally established plans.  The purpose of this toll free number and e-mail address is to provide a redundant emergency accountability and reporting system for times when local procedures cannot be followed.

6.  All USACE emergency/contingency plans shall require employees to contact the 877 number/email within 72 hours of an emergency evacuation if they are unable to contact their supervisory chain via local accountability procedures in that time frame.  The message on the phone and the automatically generated e-mail response both ask employees to identify themselves, their home organization, and to provide contact information.  Once the magnitude of the disaster is known, the message can be updated to provide information and procedures on leave and/or reporting to work, or to designate an alternate work location.  Local EM offices are responsible for providing the USACE 

CECS

SUBJECT:  Personnel Accountability During Emergencies

Operations Center (UOC) up-to-date information to be transmitted to affected employees via the 1-877 number or e-mail address when they are operational.     

7.  In the event of a large-scale disaster, emergency, or Command-ordered evacuation, the impacted Division/FOA/Center will notify the UOC, when possible, that accountability assistance using the 877 number/email will be needed.  The UOC will then notify the Directorate of Human Resources (CEHR).  CEHR will track all employee contact from the phone/email until 100% accountability of military and civilian employees from the impacted organization(s) has been achieved.  Contract employee information will be collected when contract employees call in; however, tracking for accountability purposes is not feasible absent contract employee listings, which are only kept by the employing firm. If there has been no notice of an event, and employees begin calling/emailing, the UOC will attempt to contact the impacted organization for a situational assessment.  If contact cannot be made, the UOC will assume there is an emergency situation and CEHR will track personnel until otherwise informed.

8.  Districts/FOAs/Centers are responsible for continually promoting employee awareness of 1-877-HI-USACE and 877-HI-USACE@usace.army.mil and when this system should be utilized.  

9.  Districts/FOAs/Centers must provide an accountability roster of names of military and civilian employees to the UOC in the event of a large-scale disaster, emergency, or Command ordered evacuation.  Local EM plans should provide for a back-up organization that is charged with providing this information to the UOC when the impacted organization is unable to do so.  

10.  Questions regarding this policy may be addressed to CEHR-D, (202) 761-7277.

FOR THE COMMANDER:



Yvonne Prettyman-Beck






            COLONEL, Corps of Engineers






            Chief of Staff

APPENDIX H

EVACUATION GUIDANCE 

1.  During an emergency, conditions may reach a threat level which compromises the safety of employees and their dependents.  In such situations it might become necessary to evacuate non-essential personnel.  

2.  An evacuation order may be issued by authorities listed in Appendix I, Part B of the Joint Travel Regulations.  Pursuant to DoD regulation, an evacuation order may be issued by the commander, director, head, chief or supervisor of an organization or office.  An evacuation order may be written or oral.

3.  The individual issuing an evacuation order should consider including the following:

· A statement citing the impending danger prompting a decision to evacuate;

· A clear statement that you are ordering the evacuation, as opposed to telling employees to comply with local orders (as it is the order by an authorized DoD official which triggers eligibility for the evacuation allowances enumerated in the next section;

· A statement that employees should follow established accountability procedures;

· Do not specify an evacuation location;

· Reimbursement eligibility of travel expenses or per diem should not be specified, as eligibility for Safe Haven entitlements will not be known at the time the evacuation order is issued.

4.  Should evacuation from the impacted area be necessary, work items employees should bring include your CAC, IMPAC and travel credit cards, CEFMS card, passwords, government laptop, and supervisor’s phone number.

Safe Haven

1.  Upon the issuance of an evacuation order, regulatory provisions for evacuation pay, special allowances and differentials authorized by 5 CFR 550.401-408 may be implemented.  Special allowances include travel expenses and per diem/subsistence expenses paid to evacuated employees to offset any direct added expenses that are incurred by the employee as a result of his or her evacuation or the evacuation of his or her dependents.   In no circumstances will Safe Haven payments be authorized without the written approval of the USACE Commander.

2.  Safe haven provisions allow for the designation of a safe haven/alternate safe haven location by a local commander or by employee/dependents. Employees and dependents meeting the established criteria for evacuation pay and allowances receive travel and per diem en route to their safe haven location.  Upon arriving at the safe haven location, they receive subsistence expenses at the applicable per diem rate for the approved safe haven location.  After the first thirty days, this will be computed at 60% of the determined rate.  In the event employees are directed to temporary duty locations that differ from where their families elect to go, the employees will receive regular TDY expenses that are separate from the travel and subsistence payments their family members receive.  If employees and/or their family members choose to reside with family or friends, they will not receive the lodging portion of the subsistence allowance.

3.  Benefits and entitlements associated with safe haven provisions are terminated 180 days from the effective date of the evacuation order unless terminated earlier by the cancellation of the evacuation.  At that time, subsistence allowances for family members and those employees not assigned a duty location will no longer be paid.  Travel expenses for their return will still be paid.  

4.  Employees must be cognizant of their responsibility not to make claims for identical or related expenses to more than one Federal or local agency.

5.  Evacuation pay and subsistence allowances associated with the evacuation may be terminated when the Corps determines:

(A) The employee is assigned to another duty station outside the evacuation area;

(B) The employee abandons or is otherwise separated from his or her position;

(C) The employee's employment is terminated by his or her transfer to retirement rolls or other type of annuity based on cessation of civilian employment;

(D) The employee resumes his or her duties at the duty station from which he or she was evacuated.  NOTE: per printed change number 482 of the JTR, dated 1 December 2005, TDY allowances are not payable for an employee working at the PDS.  However, if incident to an evacuation, an employee’s home is not habitable but the employee is required to work at the PDS, the special allowance authority in 5 CFR 554.405 may be used to pay lodging and M&IE expenses for the employee while on duty at the PDS and per diem for dependents at the safe haven;

(E) The agency determines that payments are no longer warranted; or

(F) The employee is determined to be covered by the Missing Persons Act, unless payment is earlier terminated under these regulations.

9.  Safe haven provisions for members of the military and their dependents are outlined in Chapter 6, Part B of the Joint Federal Travel Regulations (JFTR) and are listed in part below:  

(A) Per diem at safe haven during the first 30 days:


(1) Dependents 12 years or older receive up to 100 percent of the full locality rate.


(2) Dependents under 12 years receive up to 50 percent of the full locality rate.

(B) Per diem during days 31 through 180:


(1) Dependents 12 years or older receive up to 60 percent of the full locality rate.


(2) Dependents under 12 years receive up to 30 percent of the full locality rate.

(C) Local travel allowance:  if the family has no privately owned conveyance at the safe haven location, a local travel allowance may be paid in accordance with JFTR, Par. U6055.

(D) Shipment and storage of household goods may be authorized.

10.  Safe haven provisions for civilians and their dependents are outlined in Chapter 12, and Appendix I, Part B of the Joint Travel Regulations and are listed in part below:

(A) Per diem at safe haven during the fist 30 days:

(1) Dependents 12 years or older receive up to 100 percent of the applicable maximum per diem rate.

(2) Dependents under 12 years of age receive 50 percent of the applicable maximum per diem rate.

(B) If after the expiration of the 30-day period, the evacuation has not been terminated, the per diem rate shall be computed at 60 percent of the rate prescribed above, not to exceed 180 days after the effective date of the order to evacuate.

(C) A dependent is a relative of the employee residing with the employee and dependent upon the employee for support.

12.  Evacuated employees at safe haven locations may be assigned to perform any work considered necessary or required to be performed during the period of evacuation without regard to the grades or titles of the employees.  Failure or refusal to perform assigned work may be a basis for terminating further evacuation payments.

13.  Part-time and intermittent employees may receive evacuation payments and allowances in accordance with 5 CFR 550.404(d).

SAFE HAVEN QUESTIONS AND ANSWERS FROM HURRICANE KATRINA 

This memorandum is a guide for Human Resources, Resource Management and Counsel to provide answers to employees submitting claims associated with safe haven provisions in the aftermath of Hurricane Katrina.  The answers provided below are based only upon the information provided in what we understand to be real situations and should not be construed as Agency policy. For consistency’s sake and to avoid confusion, we will use the words “not in livable condition” rather than “habitable” or “uninhabitable” as found in the regulations.  Since some situations will be more complicated than others, we suggest that you consult with the points of contact listed at the end of this memorandum before making a determination when necessary, both in order to ensure that the interpretation of the regulations is correct and so that we may capture the questions and answers for future reference.

1.  If an employee is at his/her Permanent Duty Station (PDS) and his/her home is not in livable condition in any of the following scenarios, can the Agency pay for the employee’s lodging?  


(a) An employee remained at his/her PDS and sent dependants to a safe haven 
location to ride out the storm.  


(b) An employee evacuated with his/her dependants and was then recalled to the 
PDS.  The dependants remained in their safe haven location.  


(c) An employee evacuated with his/her dependants and was then recalled to the 
PDS.  The dependants moved to another safe haven location as close to 
PDS as 
possible.  

· Two conditions must be met for those affected by Hurricane Katrina to be eligible for safe haven benefits:  an evacuation order issued by a DoD official inclusive of the local commander and a residence that is not in livable condition.  An employee and his/her dependants are entitled to safe haven allowances at the time of the evacuation.  Dependants’ subsistence allowances may continue until such time as the evacuation order is lifted or the residence becomes livable, or as otherwise prescribed by the regulation.

· The JTR was updated on 28 September 2005 to reflect the following.  TDY allowances are not payable for an employee working at the PDS.  However, if incident to an evacuation, an employee’s home is not in livable condition but the employee is required to work at the PDS, the special allowance authority in 5 CFR 550.405 may be used to pay lodging and M&IE expenses for the employee while on duty at the PDS and per diem for dependents at the safe haven.  Neither employees nor their dependants are entitled to subsistence allowances once an evacuation order has been lifted.

· In response to question (c) above, in order to be eligible for reimbursement for additional travel expense, approval must be obtained from an employee’s local commander (or designee) either before such a relocation occurs or in as timely a manner as is practicable in emergent circumstances.

2.  What are the entitlements if an employee’s home is in livable condition, but he/she has put children in school and does not want to return?  

· The basic requirements for eligibility for safe haven entitlements are listed in the answer to #1 above.  Even if a house was unaffected by the hurricane and its aftermath, as long as the evacuation order has not been lifted the house is considered not to be in livable condition.  However, once the evacuation order is lifted, whether a residence is in livable condition or not, eligibility for subsistence allowances ceases.  This is true regardless of a decision to remain in the safe haven location for any reason, even with a reason as compelling as having no schools to send children to in the area in which one normally resides.  

 

3.  Can a safe haven location exist in the normally defined area of the place of employment?
· Yes.  The regulation does not preclude the possibility of a safe haven being within an evacuated area, although in practice this might not be possible.    

4.  If the answer to #3 is yes, can an employee claim and be reimbursed for the lease or purchase of a residence in the normal commuting area at the PDS while awaiting his/her primary residence to return to livable condition?  
· Individual living circumstances prior to the evacuation are the key issue in this situation and differ greatly, since someone who owned a house damaged in the hurricane may have had a more permanent living situation than one who rented.  Questions regarding eligibility for any subsistence allowances for the rental of a property must be answered on a case by case basis.  Purchase of a residence is not reimbursable.

5.  Would the answer to #3 be different if the employee is working?  

· No.

6.  When does a safe haven location become a permanent residence? 

· Because a variety of factors such as the length of a lease or the purchase of a residence denote some degree of permanence, questions of this nature must be answered on a case by case basis.

7.  What kind of leave can be granted for an employee who requires time to check on his/her residence? 

· An employee may use excused absence within reason and other personal leave as necessary.  If an employee is at a safe haven location outside of the normal commuting area and wishes to check on his/her residence, reimbursement for travel costs would not be authorized.

 

8.  What factors should be present to declare a home in livable condition?   

· This must be dealt with on a case by case basis.  However, if an employee and his/her dependants choose to reside in a residence, it would appear that this would render the home to be in livable condition regardless of any other considerations and end eligibility for safe haven allowances. 

9.  Is either the absence of primary and secondary schools or enrollment in primary or secondary schools away from an employee’s PDS a factor in determining whether or not a home is in livable condition?    

· No.

10.  Can an employee or his/her dependants have more than one safe haven location at the same time (employee/spouse one location, children another location)?  

· While the JTR does not expressly prohibit this from occurring, we do not believe that it would meet the intent of the regulation in limiting the cost to the government while at the same time providing these benefits to those who need them.  If the employee is called to duty away from the safe haven location either at the PDS or a TDY location, the employee is entitled to subsistence and lodging allowances at that location. See answers to #1 regarding JTR guidance.

11.  
(a) Does the per diem rate change every time an employee and his/her dependants 
relocate while evacuated?  


(b) If employees change location are they entitled to a transportation allowance?  

· The per diem or subsistence rate varies by location just as it does for TDY.  Permission must be obtained in order to receive subsistence payments different than those received at the initial safe haven location as well as to be reimbursed for additional travel expenses associated with changing a safe haven location. 

12.  Are employees who receive TDY orders allowed to relocate their dependants from their safe haven location to their TDY site and receive the per diem allowance at the TDY site for their dependants? 

· The local commander’s or designee’s permission must be obtained in order to receive different subsistence payments than those received at the initial safe haven location as well as to be reimbursed for additional travel expenses associated with changing a safe haven location.  If dependants will reside with an employee at the TDY location, they would not receive the lodging portion of their subsistence allowance.

13.  What, if any, standard should be used to define dependency?  

· Dependants are those individuals who both normally reside with an employee and are dependent upon an employee for support, as defined by the JTR.

14.   
(a) Are employees on leave at the time the evacuation is declared covered by the 
evacuation?  

· Yes.


(b) Does leave terminate and evacuation pay commence immediately or does 
evacuation pay commence the day after leave would have normally ended?  

· Evacuation pay commence the day after leave would have normally ended.
15.  A new employee has been hired (first job with the government) from a location away from the evacuation area.  All hiring actions were completed prior to the evacuation being declared, the report for duty date is after the evacuation was declared.  


(a) Is the new employee entitled to evacuation allowance at their place of hire? 

· If an employee meets the two criteria listed in the answer to #1 above for evacuation payments and subsistence allowances, then yes.  If not, then no.  Regardless, this must be dealt with on a case by case basis.  


(b) Is the new employee entitled to TDY at their place of hire (if assigned work)?  

· If an employee remained at the previous location as a safe haven, he/she would be entitled to all safe haven allowances, as applicable and outlined in answers above.  Again, this must be dealt with on a case by case basis.  

16.  To whom can we address questions regarding the contents of this guide or additional queries regarding safe haven provisions?

· Human Resources 
Seth Shulman  seth.shulman@hq02.usace.army.mil   
202-761-7277

Julie Blanks     julie.a.blanks@hq02.usace.army.mil   
202-761-7493

· Counsel

Dan Murray     daniel.r.murray@hq02.usace.army.mil 
202-761-8782

Patrick Healy   patrick.d.healy@h102.usace.army.mil
202-761-0029

· Resource Management

Ed Zammit       edward.m.zammit@hq02.usace.army.mil  
202-761-4960

JoAnn Evans   joann.evans@hq02.usace.army.mil

202-761-8886

APPENDIX I

Recognition

· It is important to recognize volunteers at all levels, local and outside the impacted area, who have supported disaster recovery efforts.  Recognition is the responsibility of management officials at all levels.  Honorary and monetary awards should meet requirements in AR 672-20.   Award nominations must be submitted using the DA-1256.  Honorary recognition for achievements exceeding that for which District Commanders have approval authority should be prepared in accordance with AR 672-20 and forwarded to higher authority for consideration.

· Monetary awards will be funded in accordance with guidance provided by AR 672-20.  The EOC will assist in assigning the appropriate funding citation or cost codes.  It should be noted that monetary awards are not a reimbursable item from FEMA, nor can the FC&CE or the O&M general account be used.  If monetary awards are given, they must be from the Departmental Overhead account.  Therefore, monetary awards are not recommended for participation in disaster events.

· Recognition of Contractors:
(a)  Prohibition on awards to contract employees.  The prohibition on awards or recognition of contractor efforts is consistent with DOD 1400.25-M, Subchapter 451, "Awards."  The policy is based upon the Department's goal to avoid the appearance or actual act of favoritism as well as the appearance or actual act of a conflict of interest.  This policy was enacted to ensure that the Department of Defense maintains impartiality in order to not give one contractor an unfair competitive advantage over another.  It also ensures that our employees, both military and civilian, do not take advantage of their government positions to better their future employment opportunities (for themselves or others) with a particular contractor doing business with the government.  Contractors are not employees of the government and may not to be treated as such. 

(b)  Participation in ceremonies.  Awards may not be created to recognize contractor efforts nor may contractors participate in the Department’s award programs created for our military or civilian personnel.  As ceremonies and receptions are part of the "presentation" process of the Department's awards to its employees, the prohibition extends to these as well, i.e., contractors may not participate in ceremonies or attend receptions.  DoD has determined that the only acceptable form of acknowledgement is a letter to the individual or to the individual's employer or both.  DoD acknowledges that a computer-generated “certificate of appreciation” is similar to a letter and may be used if preferred.  However, appropriated funds are not authorized for the purchase of recognition devices and may not be used to print certificates, purchase frames or photos. 

The following table identifies levels of civilian recognition within the authority of the Commander.

	LEVEL OF AWARD
	CRITERIA
	APPROVAL

	Certificate of Achievement
	For team members who stand out among peers in performance of assigned responsibilities.
	District Commander

	Achievement Medal for Civilian Service
	For noteworthy and outstanding performance in of duty in support of the emergency operation.
	District Commander, LTC and above

	Commander’s Award for Civilian Service
	For exceptional achievement and performance of duty in support of the emergency operation.
	District Commander, LTC and above

	Army Achievement Medal for Civilian Service
	Demonstrates initiative and leadership; had a principal and influential role in major project or undertaking.
	District Commander, LTC and above


APPENDIX J
TEMPORARY RETURN TO DUTY STATION DURING EXTENDED TDY
(supersedes previously guidance in HR Functional Guide under TAB 6 Rest & Recoupment Leave)

Deployers on a tour of 60 days or longer may be authorized a return trip to their permanent duty station (PDS) (JTR C4678).  This travel is not an entitlement; rather, the travel may be authorized if, after a cost analysis, the authorizing official determines the savings (including employee efficiency and productivity) of authorizing the travel outweigh the costs of the travel.  There are no special rules for deployers from OCONUS.  Because the deployment cost and the expense for a return to the PDS are considerably higher than the costs for CONUS deployers, the authorizing official may determine a temporary return for OCONUS deployers is not feasible.  Deployers from OCONUS should be aware of this possibility and not deploy with an expectation of an entitlement to a temporary return to the PDS during the deployment.
Travel during a temporary return to the PDS during extended TDY is not considered hours of work for overtime purposes, regardless of an employee’s FLSA exemption status.  Although the travel is officially authorized, and employees are in an official travel status, the travel is voluntary, not required, and therefore is not considered hours of work for purposes of overtime entitlements or Compensatory Time for Travel.  Reference in JTR C4678 to the consideration of scheduling “required travel” for FLSA non-exempt employees applies to travel required for work purposes.  As such, required travel should be scheduled during duty hours to the greatest extent possible; however, this type of travel is voluntary, not required.

When an employee is authorized ‘Lodgings Plus’ per diem, the AO may authorize/approve reimbursement for the cost of lodging retained at the TDY site as mission essential considering:

1. The reasons for retaining the lodging are reasonable and necessary and not strictly for the traveler’s convenience;

2. The traveler’s efforts to obtain lodging on a weekly or monthly basis or other long-term rental agreement; and

3. When the retained lodging is charged on a daily basis, such factors as the TDY duration, the amount of personal belongings, the capability of the establishment to store those belongings, and the traveler’s ability to secure a room upon return.

If authorized/approved, the cost of lodging retained at the TDY site are paid as a reimbursable expense (up to the maximum lodging rate).

As of the publishing of this Annex, the DoD Per Diem Travel, Transportation, and Allowance Committee has not provided guidance specifying a limitation on the retention of a rental car during a return to the PDS during extended TDY.  Pending response, the approved period to retain lodging and/or rental car should be justified by the Authorizing Official as cost effective, and also within the considerations outlined above.  Per Diem expenses are not authorized for employees on annual leave.  However, although there is no per diem while on leave, the Authorizing Official can amend travel orders to authorize retaining lodging at TDY location at Government expense if deemed necessary.  This is usually on a case by case basis depending on the length of the leave and availability of lodging upon return.  Employees may claim the lodging as a miscellaneous expense on their travel voucher.  Previous guidance from the HR Function Guide, Rest & Recoupment (TAB 6) authorized “two (2) days rest and recoupment, plus travel time to and from the TDY site for each 30-day increment, if that individual is on a 60 day or more tour.”  The 2-day limit is a reference to the fact that a deployment TOD typically consists of 2 days of OT hours.  Leave does not need to be taken during regularly scheduled OT hours.  However, leave must be taken for time away from the deployment site extending beyond the regularly scheduled OT hours.  The HR Function Guide also stated that travel time would be authorized for R&R travel.  The correct statement is that travel expenses are authorized, and that travel time is NOT considered hours of work for purposes of overtime or compensatory time off for travel.
Travel allowable under JTR C4678 is only to the permanent duty station, not an alternate destination.  A traveler who travels to a location (other than the PDS or place of abode from which the traveler commutes daily to the PDS) for personal reasons, (and returns to the TDY location) is not authorized reimbursement for transportation expenses. The traveler is authorized reimbursement for only per diem related expenses and any reimbursable miscellaneous expenses that would have been allowable had the employee remained at the TDY location (B-200856, 3 August 1981; and B-214886, 3 July 1984).
As an alternative to a temporary return to the PDS during extended TDY, a deployer can be returned to the PDS as a completion to the tour and then deploy again on a new tasker.  Travel for the return to the PDS upon completion of a deployment tour would be considered hours of work if any of the conditions under 5CFR 550.112(g) or 551.422(a) apply (see Appendix D, Travel as Hours of Work).
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CECW-OE/CEHR-E

MEMORANDUM FOR Commanders, Major Subordinate Commands
SUBJECT: Overtime Rate for Employees Performing Work in Response to Emergencies
1. References:

a. CECW-OE memorandum dated 22 February 1999, subject: Overtime Rate for
Employees Performing Work for the Federal Emergency Management Agency

b. 5 Code of Federal Regulations (CFR) 551.208.

2. The policy determination outlined in the 22 Feb 99 memo dealt specifically with work the
Corps does for the Federal Emergency Management Agency (FEMA). This policy also applies
to work done for Other Federal Agencies (OFAS) who request support from the Corpsin
similar situations. It was made clear that there will be few instances in which Corps employees
will work under conditions that meet the criteria for emergency situations under 5
CFR551.208(d). Since the 22 Feb 99 memo was issued, we have been asked to clarify a
number of issues. This memorandum will address these issues and provide additiona guidance
regarding employees performing temporary work for FEMA. We are particularly concerned
with the payment of overtime under the provisions of the Fair Labor Standards Act (FLSA).

3. Corps employees providing assistance at FEMA’s request are more likely to perform
temporary work that meets the provisions of 5 CFR551.208(a) — (c). This criteriais applicable
when an employee must temporarily perform work or duties that are not consistent with the
primary or grade-controlling duty of the employee’s official position description. Exempt
employees at GS-7 or above who perform the temporary work described above remain exempt
for the entire period of temporary work or duties unless al three of the following conditions are
met:

a. The period of temporary work or duties exceeds 30 calendar days; and

b. The employee's primary duty for the period of temporary work or dutiesis not
exempt work or duty as defined above; and

c. The employee's position (including a position to which the employee is temporarily
promoted) is properly classified in the General Schedule at GS-7 or above or properly classified
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in the Federal Wage System as a supervisor at situation 3 or 4 of Factor 1 of the Federal Wage
System Job Grading Standard for Supervisors, or the equivalent level in other comparable
wage systems.

Criteriafor nonexempt employees and exempt employees at GS-5 or GS-6 are also
addressed in the CFR.

4. Requests for volunteers will clearly identify the duties to be performed and an assessment of
whether or not the duties are exempt or nonexempt. Human Resources personnel are available
to assist in making these assessments which will assist in insuring the right grades/categories of
people are sent in response to the request. Commanders and on-site managers are responsible
for assuring that work performed in conjunction with a disaster is consistent with the
information provided in the temporary duty support request.

5. All managers are reminded that the Corps is responsible for any FLSA overtime incurred
under either the emergency criteria or the 30-day criteria, whether the work performed was
under its own authority or in support of FEMA or OFAs. Since FEMA and OFAs will not
reimburse the Corps for overtime exceeding the status assigned to their position of record, the
Corps will be liable for any nonexempt overtime performed by employees whose position of
record is exempt. Since the Flood Control and Coastal Emergencies (FC& CE) Appropriation,
96X 3125, is not available for this purpose, each commander will be responsible for assuring
funds exist in either the General Expense or the District Overhead account to cover these
expenses. While it is appropriate to fund overtime work dealing with flood fighting and related
duties under FC& CE (Public Law 84-99), prudent management of our fiscal resources dictates
that commanders should ensure the same process applies as indicated above.

6. Extensionsfor more than 30 days of an exempt employee performing nonexempt work for
more than 25 percent of the time must be approved by the Commander, Deputy Commander, or
Resource M anagement representative with fiscal responsibility. Thiswill assure that funds are
available for overtime in excess of that reimbursed by FEMA or OFAs. If you need nonexempt
work performed in excess of these limits and there are not a sufficient number of nonexempt
employees available to perform such duties, other options, such as contracting out nonexempt
work should be considered.





7. Changesreflected in reference 1.a and this memorandum will be provided in the update to
Engineer Regulation 11-1-320, Civil Works Emergency Management Programs.

FOR THE COMMANDER:
/s
RUSSELL L. FUHRMAN

Major General, USA
Director of Civil Works
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1993 U.S. Comp. Gen. LEXIS 569, *
Matter of: Hurricane Andrew
B-250889
Comptroller General of the United States
19683 U.S. Comp. Gen. LEXIS 569
April 28, 1993

CORE TERMS: travel, temporary, arduous, duty, site, overtime, lodging, traffic, station,
hurricane, relief effort, hours of work, time spent, blocked, qualify, commuting, traveling,
scheduled, commute, considerable distance, travel time, partially, assigned, traveled,
regular, debris, administratively, contemplation, unusually, improved

HEADNOTES:

[*1]

Employees were assigned to temporary duty in Florida in the aftermath of Hurricane
Andrew to help in the cleanup effort. Conditions of travel in the early days of the effort were
chaotic. Roads from the employees' temporary lodgings to the temporary work sites were
often partially blocked by debris and clogged with traffic because other roads were
completely blocked; the work sites varied daily and often at considerable distance from each
other: and the employees, who were working as much as 12-14 hours daily, sometimes had
to travel round-trip as much as 4 hours a day commuting. In these circumstances, the
agency may pay overtime to employees who traveled under these arduous conditions, in
accordance with 5 U.S.C. § 5542(b)(2)(B) (iii) or § 5544(a).

OPINIONBY:
SOCOLAR

OPINION:

DECISION

This decision responds to a request for an advisory opinion from the South Atlantic Division
of the Corps of Engineers, Department of the Army. nl The question asked is whether the
time spent by employees traveling between their places of temporary lodging and their work
sites while on temporary duty in Dade County, Florida, after Hurricane Andrew may be
considered hours [*¥2] of work under 5 U.S.C. § 5542(b)(2)(B)(iii) and (iv) or 5 U.S.C. §
5544(a).

nl Colonel James H. Simms, USA, Division Engineer.
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The agency has asked for our opinion only on the title 5 overtime provisions; thus we have
limited this decision to those provisions and have not addressed the issue of Fair Labor
Standards Act overtime. We conclude that the agency may pay overtime to those employees
whom it finds commuted to work under the conditions described below as hours of work
carried out under arduous conditions within the meaning of the title 5 overtime provisions
cited above.

BACKGROUND

Hurricane Andrew struck Dade County, Florida, on August 24, 1992, Its 160-mile-per-hour
winds resulted in an estimated ¢ 15 billion in damages making it, from a property damage
standpoint, possibly the largest natural disaster in American history.

In the aftermath of Hurricane Andrew, the Corps of Engineers was one of several federal
agencies that responded to the emergency. Since Dade County, Florida, is within the civil
works jurisdiction of the Jacksonville District of the Corps of Engineers, many

employees [*3] of the Jacksanville District headquarters were assigned to the Dade County
area in a temporary duty status to work on the relief mission. In addition, hundreds of Corps
of Engineers employees from other districts around the country who volunteered to help in
the cleanup efforts were sent there in a temporary duty status as well. Nearly 600 Corps of
Engineers employees were on temporary duty in the Dade County area working under the
direction of the Jacksonville District. n2

n2 The Corps of Engineers employees participating in the disaster relief effort include both
exempt and nonexempt employees under the Fair Labor Standards Act (FLSA) 29 U.S.C. §
201 et seq. (1988). Under Title II, section 210(1) and (3) of the Federal Employees Pay
Comparability Act of 1990, Pub. L. No. 101-509, Nov. 5, 1990, 104 Stat. 1439, employees to
whom the FLSA applies are excluded from the overtime provisions of 5 U.S.C. § 5542(a) and
5 U.S.C. § 5544(a).

The agency reports that because of the widespread devastation, the reduced numbers of
hotels and motels available to hold the massive [*4] influx of personnel, many Corps
employees had to be housed at a considerable distance from their work sites. Additionally,
many roads that had to be used by them to commute from their temporary lodgings to their
work sites were at least partially blocked by debris and clogged with traffic, in part because
other roads were completely blocked. Also, because of the work required, the work sites for
many of those employees varied daily and often at considerable distance from each other. As
a result, many of these employees, who were working as much as 12-14 hours daily,
sometimes had to travel round-trip as much as 4 hours a day commuting between their work
sites and their lodgings.

DISCUSSION

Ordinarily travel by an employee from his temporary lodging to his temporary duty station is
equivalent to home to work commuting and, thus, is not compensable as hours of work.
However, time spent in a travel status away from the employee's official duty station may be
considered hours of work if the specific conditions stated in the statute are met. Therefore,
the question is whether the travel time performed by those employees near their temporary
duty station would qualify as hours of work [¥5] under 5 U.S.C. § 5542(b)(2)(B)(iii) and
(iv) or § 5544(a) (1988).

Section 5542(b)(2) of title 5, United States Code, as amended, n3 provides that time spent

in a travel status away from the official-duty station of an employee is not hours of
employment unless "(B) the travel . . . (iii) is carried out under arduous conditions, or (iv)
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results from an event which could not be scheduled or controlled administratively, including
travel by an employee to such an event and the return of such employee from such event to
his or her official station." Section 5544(a) contains essentially the same provisions.

n3 Title I, section 101(c) of Pub. L. No. 98-473, Oct. 12, 1984, 98 Stat. 1874.

First, we point out that the so-called "uncontrollable event" exception {(exception (iv)) does
not apply here. Once an employee has performed compensable travel from his official station
to the temporary duty location in response to an uncontrollable event, e.g.,Hurricane
Andrew, including his return travel to his official station, any other travel performed must
requalify under the statute for it to be deemed hours of employment. That is, unless a new
emergency [¥6] arose while the employee was at the temporary duty location that caused
him to travel outside his scheduled duty hours, and that could not be scheduled or controlled
administratively, any travel performed in and about the temporary duty location incident to
the employee's assigned duties there would not qualify as travel that could not be scheduled
or controlled administratively. U.S. Army Corps of Engineers, B-237852, June 18, 1990.

The remaining question is whether the travel was carried out under arduous conditions within
the contemplation of exception (iii), above. In guidance provided by the Office of Personnel
Management (OPM), travel under arduous conditions is described as travel over unusually
adverse terrain, during severe weather conditions, or to remote, barely accessible facilities by
foot, horseback or truck. n4 The guidance goes on to say that a distinction should be drawn
between arduous conditions of travel and hazardous conditions of travel, keeping in mind
that the latter may contribute to the former.

n4 Federal Personnel Manual Supplement 990-2, Book 550, S1-3b(2)(b).

The OPM guidance is consistent with our decisions. For example, in 26 Comp. Gen. 433
(1946), [¥7] we agreed with the Secretary of Agriculture that the time spent by his
employees outside their regular duty hours in traveling to and from the site of a fire,
including as a parachute jumper in an airplane, may be classified as work. n5 In 41 Comp.
Gen. 82 (1961), we held that travel by automobile outside the employee's regular workweek,
even for a long period, absent unusual circumstances, does not constitute travel under
arduous conditions. We have also held that neither the time when travel is performed, nor
the amount of time spent traveling, make the conditions of travel arduous, and that
hazardous conditions of travel are not necessarily arduous conditions of travel. Dr. Saul
Narotsky, B-217685, May 31, 1985, and decisions cited. See also Eunita Davis, B-231800,
Feb. 3, 1989,

n5 Then, the compensation statute merely stated that an employee could be paid overtime
for work performed outside the employee's regular tours of duty.

Thus, as the OPM guidance indicates, to qualify travel time as arduous, the conditions of the
travel must be unusually adverse. It is not sufficient that the employee encounter heavy
traffic, bad weather, and [*8] long delay. B-199646, Aug. 11, 1981; B-168948, Sept. 8,
1970. These adverse conditions are encountered by many commuters. It is not within the
contemplation of the statute that an employee should be paid overtime for traveling under
such common, although adverse, conditions.

We are persuaded, however, that during the early stages of the hurricane disaster relief
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effort at least some of the employees did commute to and from work under unusually
adverse conditions. As the Corps reports, the conditions encountered in the early days of the
effort were chaotic, at best. Many public roads in the devastated area were blocked, either
entirely or partially, because of debris, causing heavy traffic in the area; there were
inoperable traffic signals on many major highways in the area, and the employees had long
commutes between their temporary lodgings and their work sites in the devastated area,
along with extremely long work days. In addition, work locations were constantly changing
from day-to-day. While perhaps none of these conditions, standing alone, would qualify the
travel time of these employees as arduous, together the effect of these conditions was to
make the travel arduous, within [*9] the contemplation of the OPM guidance.

The agency reports that conditions in the area gradually improved as the relief effort
progressed. Although the agency reports that traffic continued to be a problem at the end of
September, it also reports that the conditions of the public roads had improved. Moreover,
we are informally advised that the agency was able as the relief effort continued to obtain
lodging for the employees much closer to the work areas.

We are not in a position to decide exactly when conditions in the disaster area improved to
the point that the travel stopped being arduous. While it appears to us that the adverse
travel conditions did not last too long, we recognize that the agency is in the best position to
make this determination. In accordance with this decision, the agency should determine a
cut-off date when the conditions of travel could no longer be considered arduous within the
meaning of the statute.

Moreover, for establishing entitlement to arduous travel pay, a distinction must be made
between those employees who traveled each day to work at the sites of the damage (usually
as inspectors) and those who worked elsewhere, usually in administrative [*¥10] support
functions. In this connection, we understand that some of the employees performed
administrative duties at a temporary headquarters established by Corps at the Miami Airport.
We appreciate that these latter employees also contributed to the relief effort and may have
had to commute a long distance each day. However, as stated above, a long commuting
time, even under conditions of heavy traffic, is not sufficient by itself to qualify the travel as
arduous.

Accordingly, we remand the matter to the Corps of Engineers to determine on a case-by-case
basis whether an employee actually traveled under arduous conditions and the time spent in
such travel. Any doubtful or disputed cases may be submitted to this Office for decision
based on a full and complete record.
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MEMORANDUM FOR Commanders, Mgor Subordinate Commands

Subject: Overtime Rate for Employees Performing Work for the Federal Emergency Management
Agency

1. References:
a. 5 Code of Federal Regulations (CFR) 551.208.

b. Federa Emergency Management Agency (FEMA) memorandum dated 2 September 1997,
subject: Reimbursement to Federal Departments and Agencies for Mission Assignment Labor
Costs (copy enclosed).

2. During the past nine years, the U.S. Army Corps of Engineers has re-classified employees
exempt status to a non-exempt status when performing work under the emergency provisions of
the Fair Labor Standards Act (FLSA), reference 1.a, when applicable. One of the results of this
action has been payment of FLSA overtime rates at 12 times base pay, to personnel not normally
entitled to such compensation. The Corps is now the only Federal agency that interprets the
emergency provisions of 5 CFR 551.208 in thisway. All other Federal agencies, to include
FEMA, are more stringent in defining emergency work.

3. Thisdisparity in compensation has been the source of strained relations between the Corps and
other Federal agencies. Additionally, FEMA has informed us that they will no longer reimburse
us at arate higher than GS 10 step 1 (approximately $26.65 per hour), except in those extremely
rare cases where FEMA determines such action to be prudent. Therefore, effective immediately,
the Corps is atering the way it interpretes the emergency provisions of the FLSA.

The enclosed sheet provides specific information in this regard. 1t should be made available to
your emergency manager, resource manager and human resource personnel.

4. Thisaction reflects a significant change in the way we have reimbursed some of our personnel
performing response and recovery work. Therefore, please assure that al personnel who are
likely to perform such work in the future clearly understand the ramifications of this change.
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5. Commanders are reminded that prior to implementation of a change to working conditions of
bargaining unit employees, local unions must be offered the opportunity to conduct impact and
implementation bargaining in accordance with the provisions of the local collective bargaining
agreement.

/s
2 Encls JOE N. BALLARD
Lieutenant General, USA
Commanding





U.S. Army Corps of Engineers
Policy and Procedures for Determining Non-Exempt Status
under the Emergency Provisions of the Fair Labor Standards Act
(5 CFR 551.208)

1. During the past nine years, the U.S. Army Corps of Engineers has been one of only two
agencies performing Mission Assignment work for FEMA under the Federal Response Plan who
have utilized an Aemergency@provision of reference 1.a. to re-classify employees exempt from
the provisions of the Fair Labor Standards Act (FLSA) (typically those at the GS-11 and above
level) to non-exempt status as a result of the lower graded work being performed by that
individual in their temporary emergency position. The duties of these positions are related to a
Presidentially Declared Disaster under the provisions of the Robert T. Stafford Disaster Relief and
Emergency Assistance Act, as amended [42 United States Code (USC) 5121, et seq.]. Thesere-
classification actions permitted Corps employees to be paid at the overtime rate of 1 2 times of
their regular hourly rate of pay (i.e. a GS-12 step 5 making approximately $26.50 per hour
receives $39.75 per hour). Employees who are exempt from the FLSA would be paid at 1 2 times
the hourly rate of basic pay at the minimum rate for GS 10 (approximately $26.65 for the locality
pay area of Washington-Baltimore, DC-MD-VA-WV).

2. Thisgituation, where Corps employees are in many cases working side by side with those of
Other Federal Agencies (OFAS) but receiving significantly more in the way of overtime pay has
strained the working relationship between ourselves and FEMA and other Federal agencies.

3. FEMA has issued a memorandum (copy enclosed) (which although dated 2 September 1997,
we have just recently obtained) stating that they will not reimburse Federal departments and
agencies performing mission assignments under the Stafford Act for labor costs for overtime
which exceed the rate of pay for their position of record. In essence, FEMA will no longer
reimburse Federa departments and agencies for overtime compensation computed under the
emergency provision of 5 C.F.R. 551.208(d) which alows an employee to be reclassified as
nonexempt from the overtime provisions of the FLSA (except in those extremely rare cases where
FEMA determines such action to be prudent).

4. Since FEMA has the authority to declare an "emergency” under the Stafford Act, applicable to
the FLSA provisions, we will coordinate any such declaration at the Headquarters level of both
agencies. In cases where FEMA does declare an emergency, the exempt/nonexempt status under
the FLSA for each responding employee will be decided locally. In those rare instances where the
"emergency"” provision isinvoked, we will so advise you. If you are not so advised, no such
determination has been made. All requests for volunteers must specify whether or not the
circumstances for which they will be engaged meet the emergency definition.





5. If FEMA does not declare an "emergency"” under the Stafford Act, and a divison commander
disagrees with that determination, they should prepare their recommendation and forward it
through their Emergency Operations Center to the Headquarters Operations Center for review
and decision by the Commander, USACE. If the Commander, USACE agrees with the division
commander, they will then be in a position to make a determination regarding the
exempt/nonexempt status under the FLSA.

6. The situations where an "emergency" exists will certainly not include work done involving
recovery activities such as Quality Assurance (QA)/Quality Control (QC) oversight of contractor
work or developing Damage Survey Reports (DSRs).
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Emer;gency Sﬁ;bort Fﬁnction Leadets Group

Federal Emergency Management Agency
Washington, D.C. 20472

MEMORANDUM FOR See Distribution List

SEP2 197

Lacy E. Suiter

FROM: Executive Associate Director
Response and Recovery Directorate
Gary D. Johnson
Chief
SUBJECT: Reimbursement to Federal Departments and Agencies for

Mission Assignment Labor Costs

This is to inform you that the Federal Emergency Management Agency (FEMA) will
teimburse Federal depattments and agencies petforming mission assignments for their
employees at no higher than the rate of pay for their position of record. FEMA will not
teimburse at a rate based upon an interim classification of the temporary job the employee
performs duting disaster duty. This means that FEMA will reimbutse for employees
performing mission assignments at the status assigned their position of record with
respect to exemption or non-exemption from the Fair Labor Standards Act (FLSA).

'This policy applies to all mission assignments issued from this date forward. It does not
apply to any mission assignments that have been issued, but have not been fully closed at
the time of this correspondence. This policy will be included in a larger list of "Mission
Assignment Eligible Costs for Reimbutsement" which is being drafted by the
Mission Assignment Policy Wotk Group on Eligible Costs for the Emergency
Support Function Leadets Group to review. .

Any questions or concetns regarding FLSA may be directed to Ms. Dianne Bona at
(202) 646-3962. Any questions regarding mission assignments may be directed to Mr.
Bruce P. Baughman at (202) 646-3691.

Attachment

DISTRIBUTION

Regional Directors, FEMA Regions I-X

Regional Response and Recovery Division Ditectots
Deputy Associate Ditectots,, Response and Recovery
Division Directors, Response and Recovery Ditectorate
Division Ditectors, Response and Recovery, FEMA Regions
Division Directors, Office of Financial Management .
Director, Office of Human Resources

General Counsel Inspector General
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DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS
WASHINGTON, DC 20314-1000

REPLY TO
ATTENTION OF

L/H >3

CEHR-E

MEMORANDUM FOR COMMANDERS, MAJOR SUBORDINATE COMMANDS

SUBJECT: Waiver of Bi-Weekly Maximum Earnings Limitation

1. Reference: CEPOD memorandum, dated 6 January 2005, subject: Request for Exception to
Bi-Weekly Maximum Earnings Limitation

2. Addressees are authorized to waive the biweekly pay limitation for USACE employees directly
involved in the work in support of recovery from the Indian Ocean Tsunami. This authority is applicable
regardless of where the work is performed. It has been determined that the work is necessary because of
an emergency posing a direct threat to life and/or property with the aftermath of the Tsunami. The
provisions of OPM regulation 5 CFR 550.106 are applicable. Employees performing this work will be
subject to an annual pay limitation rather than a biweekly limitation. As requested, the effective date of
this approval in connection with providing emergency assistance is 26 December 2004.

3. Questions may be addressed to Denise P. Michel, (202) 761-4563.

SAN L. DUNCAN

Director of Human Resources

FOR THE COMMANDER:
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